CONSTTTUTIONALISATION OF FAMILY LAWS IN INDIA
i

Generally speaking lawyers divide the laws into public law
and private law, While the laws dealing with general public irrespective
of any class are referred as public laws, laws dealing with interrela=
tionship of individuals taking part in various transactions are described
ag private law, In this scheme @onstitutional law, Administrative law,
Criminall law, Criminal Procedure etc, come under the public law, Contract
law, property law, labour law, family law etco. can be classified as
private law.

Of late this distinction.is getting blurred, the need for
developing objective standards through: the 1nstrumnt§11ty of law even
in the filelds traditionally earmarked for private law to govern, has
compelled the courts to read the various laws through the provisions
of the wwxmikikikmx constitution. In other words, interpretation of
the various provisions in the private law in the light of the constitue

“tional values has helped constitutionalisation and through this widening
the contours of law, This widening has resulted in ®akig obliterating
the distinction between the private law and the pablic law. The courts
were tempted to adopt this line as it gave them enocugh opportunity to
extend the law expanding its reach to even those areas which remain out
of reach by the law and officials. This process helped the -Constitutiona
Courts - both the High Courts and the Supreme Court - to have enough
freedom to interpret the laws freely in the light of higher ideals
transcending class interests. This process helped law to inspire and
inculcate uniformity in values and approaches. In other words the

whole process helped to achieve standardisation of laws approach to

the myriad problems faced by the society.



It is interesting to see that our system has been very lib
in reflecting new ldeas emanating from different quarters. The Comm
law tradition of falling back on the 'céée lav} produced by the court
Anglo=American countries has tremendously helped us to keep our laws
pace with developments that take place elsewhere. Added to this is

obligations the nations developed for adopting international norms.

The United Nations and 'its various agencies have been deve
ping international norms hy way of agreements, covenants, convention
or declarations and obligating directly or indirectly the member sta
to adopt them. 1In cértain cases these agencies make it compulsory £
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the states to adopt certain measures. For example Art.
obligatory on the part of member states to protect human rights. In
some cases the i:bligati.on my not be imposed directly. However, the
system as a whole may F;ake member states to accept certain values in
course of time. The adoption of ILO standards by member s!t:ates is an

'

instance where the international normsesetting lmay have indirect imps

1

The trend was so tempting that even the contract law could
not withstand the pressure from the Supreme Court to get standardised
In Central Inland Water Transport Case! the court commanded to its

aid the constitution to internpret section 23 of the Indian Contract i

In India every branch of public law is replete with instanc
of incorporation of international and constitutional norms. The prac
of awarding compensation to the victims of police atrocities as part

public law has emanated from the India being signatory to the Anmieems
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international convention on civil and Political Rights.m The Supteme

Court ‘s decision in Visakha v, State of Ra*]asthan,2 an instance where

the Supreme Court tried to incorporate international norms into the

body of our municipal law.

This trend is however unfortunately not to be seen in the
arena of ’Family laws, This becomes evident if we e;camihe the. Kindu
Law, Maslim Law or ‘Christian Law. Neither the Constitution nor the
international documents is relied on in interpreting the provisions.
This is so degpite the constitutions' containing Article 44 obligating

the state to adopt a uniform Civil Code.

Indeed there was an attempt to bring in the constitutional
provision in Sarith .3 In this case Sarjitha against whom was there
an order for restitution of conjugal rights under s. 9 of the Hindu
Mardage Act challen‘geé this order under Article 21, It was. challene
ged on the ground that it involved compelling her to subje;:t her body
'to another person - her husband - and that it was wrong. Though the

A.P. High Court upheld her contention in a subsequent decision the
Supreme Court struck it down .4 In other worés the trend for constitut.

ionalisation resorted to by a party was discouraged.
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In Luxmi v. Satzanqrazanao,s however the Supreme Court

confronted with a situation wherein it could not punish the husband
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who contracted a second marriage on the ground that there was some #
éeféct in the second marriage: the Supreme Court awarded a compensatior
of Rs. 26000/~ There was thus a sliighi:. ,recognition of constitutiona-
lization. »

Mislim law has been persistently resisting the tendency
of constitutionalisation or for that matter secufg'isation. This is
~ so despite the provision, of a seperate and independent article like
Article 44 which again makes it obligatory for the state to come up
with a uniform civil code. Our Supreme Court's experience with the
interpretation of the Artﬁicle is a sad commentary on our lack of wil?.
to raiée a secular state with the help of Democzat;.c Constitution,
The apex éourt which usually indulges in theoretical discourses on
various aspects of law at times relating them not Onlj‘l to the constit-
ution b&t also the vibrant international law shows reticence when it
comes to the incoerration of progressive concepts and ideas into the
body of family laws. This is evident from the discussions in Sarla
Mg_gle and Wﬂ And it is an unpleasant exper(ience to
notice the great retreat Supreme Court made with reference to its own
directions in Sarla Midgal. It is not understood why the Supreme
Court ¥ shows this reluctance, in:jzility or cowardice in grappling

with the sociomlegal problems in the Family Law Sector in India.

It is refreshing in this context to read the following
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"It is a small solace to say that such a woman should be
compensated in terms of money towards\her livelihood and Xyuk
such a relief which partakes bééic human rights to secure
gender and social justice is universally recognised by
persons belonging to all religions and it is difficult
to perceive that Mislim law intends to provide a different
kind of responsibility by passing on the same to those
unconnected with tHe matrimonial life such as heirs who
were likely to inherit the property from her or the wakf
Boards. Such an appraoch appears to us to be a kind of

I distortion of the social facts. Solutions to such societal
problems;of universal magnitude pertaining to horizons of
basic humén rights, culture, dignity and decency of life
and dictates of necessity in the pursuit of social justice
should be 1nvar1ab£g left to be decided ?n considerations
other than religion or religious faith or beliefs or
national, sectarian, racial or communal constraints.
Bearing this aspect in mind, we have to interpret the

“provisions of the Act in question.”

The Supreme Court does not show its vigour with which it
reasoned out its conclusions in Visqkha9 or Nilabati Behera'® updating
our law with international norms. A student of Indian Law would expect
the apex court tok show more vigour and dynamism in breathing progress=

ive ideas into otherwise mor iband area so that the law may be enlivened
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and the discussions on them invigprated. After all it is discussions

and deliberations ever on conflicts created by law - case law included

that the heuristic science of law gets extended by its luminogity even

to the dark>tecesses of religious beliefs and practices og traditional
)

sopdks societies, The Supreme Court should therefore show more

vigous, dynamism and initiative in sténdardising our Family Laws

so that wex may not have such difficulty in achieving the ZMMXX

Constitutional imperative - the Uniform Civil Code.
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