MARRIAGE DISSOLUTION UNDER PERSONAL LAW 11

CHRISTIAN. LAW

INTRODUCTION

Marriage is the mutual relation of a husband and wife through wedlock. It is an
institution whereby men and women ase joined in a epecial kind of social and legal relatinnshin
for the purpose of having a family. The marriage status is effected through the act of marrying
or by the exercise of & prescribed rite of marriage. A marriage is valid if it has not violated any
provision of law or cistoms.

In India Christians and Hindus have always considered their marsinje as o snerament.

Those who considered their marringe as 2 sacrament. made theiy marrlage an Indissoluble

union. Therefore, the marital bond has been held stable and permanent. Children bearing

marriage add to the joy of the family, its presperity and-unity. It is marriage which preserves
stability and continuity of the family. It maintains the spirit of faith and confidence among its
members. Besides it gives legal sanction and social status to family.

The law relsting to diveres amangst Christians i Indis czn be found i the Indian
Divorce. Act, 1869, The. Act.pravides matrimonial relief such as nullity of marriage, judicial
separation, and restitution of conjugal relief. The wife who has been deserted by her husband
can obtain from the Conrt “ Protection orders for proterting the property against the hushand or
his creditors.

There is also provision empowering the Court to make certain orders regarding
settlement of wife’s property ( consequential on divorce or judicial separation) and for
madifying settiements made hefore or after marriage. The Court has power t arder payment of
alimony ( [permanent or during litigation) by the husband to the wife and to pass orders
regarding the custady of childsgn, when passing decregs of divorce ete. under the. Act,

The idea of divorce came from the very notion of marriage. Marriage came 10 be recognized as

a buman institution based on the free volition of men and women who were undoubtedly

responsible though not infallible individuals. They can err, they can blunder, therefore they

should be given the right and liberty t0 get over the burden that had become intolerable and
which was sapping the. vital energy and moral fibre of the spouse in a marriage that had failed

Hence they should have freedom or a way out in pursuit of happiness. This freedom’s errors or

to rectify one’s blunders in choosing his or her life partners explains divorce or disselution of

marriage.

The Divorce Act, 1869 as amended by the Indian Divorce (Amendment) Act, 2001.
The Marriage Laws ( Amendment) Act, 2001. This Act extends to the whole of India excent
the state of Jammu and Kashmir.

Under this Act, the Court can grant relief where either the petitioner or the respondent

professes the Christian religion. ‘

a2 underthis Act the Court can dissolve a mamage if the parties to the marriage are domiciled
in India at the time when the petition is presented.

h. A decree of nullity of marmiage can he passed hy the Court if the mamiage has heen
snlemnized in India and the petitioner is resident of India at the time of presentation of the
petition,

c. Other reliefs can be granted by the Indian Court if the petitioner resides in India at the time
of presentation of the petition




$.C. =Supreme Court
H.C.=High Court

. JURISPICTION.

1. Matrimonial Jurisdiction of High Caurt to be exercised subject to Act Excention-

The jurisdiction now exercised by the H. Courts in respect of divorce a mensa et toro,
and all other causes, suits and matters matrimonial | shall be exercised by such Courts and by
the District Courts subject to the provisions in this Act contained, and not otherwise; except as
far as relates to the granting of marriage licenses which may.be granted as ifthis Act had not
been passed. '

2, Enforcement of decrees or orders made herctafore by S.C. or HC.

Any decree or order of the S.C. of judicature at Calcutta, Madras or Bombay sitting
on the ecclesiastical side or of any of the said High Courts sitting in their exercise of their
matrimonial jurisdiction, respectively, in any cause or matter matrimonial, may be enforced
and dealt with by the said High Courts, respectively, as herein after mentioned, in Jike manner
as if such decree or order had heen originally, made under this Act by the Court so enforcing or
dealing with the same.

3. Pending suits-

All suits & proceedings in cause and matters matrimonial, which when this Act came
into operation are pending in any H.C, shall be dealt with and decided by such Court, so far as
may be, as if they had been originally instituted therein under this Act.

4. Extraordinary jurisdiction of High Court.

The H.C. may whenever its thinks fit, remove & try & determine as a Court of
original jurisdiction any suitor pending instituted under this Act in the Court of any District
Judge within the limits of its jurisdiction under this Act.

o Power to transfer suity' The H.C may also withdraw any such suit or proceeding, & transfer
it for trial or disposal to the Court of any other such District Judge

S. Reference to High Court.:
When any question of law or usage having the force of Jaw arises at any point in the

proceedings previous to the hearing of any suit under this Act by a District Court or at any
subsequent stage of such suil, or in the execution of the decree therein or order thereon.

- the court may, either of its own motion or en the application of any of the parties,
draw up 2 statement of the case & refer it, with the Court’s own opinion thereon,
to decision of the H.C.

- If the question has arisen previous to or in the hearing, the District Court may
either stay such proceedings or proceed in the case pending such response, & pass
decree contingent upon the opinion of the H.C. upon it

- If a decree or orders has been made, its execution shall be stayed until the receipt
of the order of the High Court upon such response.
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DISSQLUTION OF MARRIAGE

The Grounds for Dissalution of Mamiage.

1. Any marriage selemmized whether bafors or after the commencement of the Indian Divorce
(Amendment) Act 2001, may, on a petition presented to the District Court either by the
hushand o the wife, be dicealved an the ground that sinee the, salernization of the marniage,
the sespondent

i

1.
lii.-

iv.

Vi,

vil.
Viil.

ix.

has committed adultery; or

has ceased to be 2 Chyistian by conversion to another religion; or

has been incurably of unsound mind for a comtinuous period of not less than two year
immediately preceding the presentation of the petition; or

has for 2 period. of not less than two years immediately preceding the presentation of
the petition, been suffering from a virulent and incurable form of leprosy; or

has, for a period of rot less than two years immediately preceding the presentation of
the petition, been suffering from venereal disease in a communicable form; or

has not been heard of as being alive for a period of seven years or more by those
persons whe would. naturally have heard. of the respondent if the respondent bad been
alive; or

has willfully refuse to consummate the marriage, and the marriage has not therefore
been consummated ;or

has failed to comply with a decree for restitution of conjugal rights for a period of two
years or upwards after the passing of the decree against the respondent or

has deserted the petitioner for st least fwo years immediately preceding the presentation
of the petition; or '

has treated the petitioner with such cruelty as to cause a reasonable apprehension in the
mind of the petitioner that it would be harmful or injurious for the petitioner 1o live
with the respondent.

2. A wife may also present a petition for the dissolution of her marriage an the ground that the
husband has, since the solemnization of the marriage, been guilty of rape, sodomy or bestiality.

10 A_ Dissolution of Marriage by mutual consent«(1)

(1) Subject to the provisions of this Act and the rules made thereunder, a petition for
dissolntion of marriage may he presented to the District Conrt hy both the parties to a
marriage together, whether such mariage was solemnized before or afier the
commencement of the Indian Divorce (Amendment) Act 2001, on the grownd that they
have been living separately for a period of two years or more that they have not been able
to live together and they have mutually agreed that the marringe should be disselved.

(2) On the motion of both the parties made not earlier than six months after the date of
presentation of the petition refused to in sub-section (1) and not less than 18 months after
the said dates, if the petition is not withdrawn by both the parties in the mean time, the
Court shall, on being satisfied, after hearing the parties and making such inquiry, as it
thinks fit, that 2 marriage bas been solemnized and that the averments in the petition are
true, pass a decree declaring the marriage to be dissolved with effect from the date of
decree.
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11. Adulierer or adnlteress to be co-resnandent -

on a petition for dissolution of marriage presented by a husband or wife on the ground
of adultery, the petitioner the allesed adulterer or adulteress a cowrespondent, Unless the
petitioner is excused by the Court from so doing on any of the following grounds, namely-
2} that the wife being the respondent is leading the life of & postitute, or the husband being
respondent in leading an immora Jife and that the petitioner knows of no person with whom
the adultery has been committed.
b) that the name of the slleged adulterer o adulteress is unknown to the petitioner, although
the petition has made due effmgs to discover it,
c) that the alleged adulterer or adulteress is dead.

12. Caurt to be satisfied of absence of eollusion-

~ Upon.any such petition for the dissolution of marriage, the Court shall satisfy itself,
so far it reasonably can, not only to the facts alleged; hut also whether or not the petitioner has.
been in any manner accessory to, or convincing at, the going through of the said form of
mrriagc, of the 8dulm;v or has condened the same, and shall also-inquise inte any countez

13. w

In case the Court, or the evidence in relation to any such petition, it is satisfied that
the petitioner’s case hias not been woved, of is not satisfied that the alieged adultery has be
committed, or finds that the petition has, during the marriage, been accessory to or convincing
at, the going through of the said form of marriage or the adultery of the other party to the
marriage of has condened the adultery complained of, of that the petition is presented of
prosecuted in collusion with either of the respondents, then and in any of the said cages the
Court shall dismiss the petition.

14. Power to Conrt to pronennce decree for dissolving marriace-
In case the Court is satisfied on the evidence that the case of the petition has been

proved.and does not. find.that the petition has been in any manner aceessory to,

or convincing at, the going through of the said form of marriage, or the adultery of the other
party to the marriage, or has condened the adultery, complained of,

or that the petition is presented or proseented in collusion with either of the respondents.

The Court shall pronounce a decree declaring such marriage to be dissolved-

provided that the Court shall pronounce such decree if it finds that the petitioner has, during
the marriage, been guilty of adultery.

or if the petitioner has, in the opinion of the Court, been guilty of unreasonable delay in
presenting or prosecuting such petition,

or of cruelty towards the other party to the marriage.

ot of having deserted or willfully separated kmself ar herself from the ather party before the
adultery complained of, and without reasonable excuse,

or of such willful neglect or misconduct of or towards the other party as has conduced 10 the
adultery.

Condonation- No adultery shall be decreed to have been condoned within the meaning of this
Act unless where conjugal co-habitation has been resumed o7 continued.

In any saldhmstltuted for dissolution of fﬁamagc if the respondent opposes the relief
sought on the ground, in case of such a swis instingted by a hushand. of his adulteries, crelty or
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* desertion or in case of such a suit instituted by a wife, on the ground of ( her adultery or
emnelty or desertion), the Conrt may in aneh suit wive tn the respandent nn hic/her annlication
the same relief to which he/she would have been entitled in case he/she had presented a
petition seeking such relief and the respondent shall be campetent to give evidence of or
relating to such adultery, cruelty or desertion,

16. Decrees for dissolution {0 be pisi-

Every decree for dissolution of marriage made by a High Court shall in the first
instance, be decree nist not to be made absolute Gl sfier the enpiratior of such time not less
than six months, from the pronouncing thereof, as the High Court, by general or specsal order
from time to time, directs.

Collusion- During that period any person shall be at liherty in such manner as the High Court
by general or special order from time to time directs, to show cause why the said decree should
not be made absolute by reasen of the same having been ebtained by collusion or by reason-of
material facts not being brought before the Court.

On cause sabemg shown, the Court shall deal with the-case; by msking the decrec-absolute, or
hy reversing the decree nisi, of by requiring further inquiry, or otherwise as iustice may
demand.

The High Coust may order the cost of counsel and witnesses and otherwise arisina from such
cause being shown, to be paid by the parties or such one or more of them as it thinks fit,
including a wife if she has separate property.

Wherever a decree misi has been made, and the petition fails, within a reasonable fime to move
to have such decree made absolute, the High Court may dismiss the suit.

Durmg the progress of the suit in the Court of the District Judge any person
suspecting, that any parties to the suit ae ot have hesn acting in collusion for the purpose of
obtaining a divorce, shall be at liberty, in such manner as the ngh Court by general or special
order from time to time directs, the apply to the High Cowrt to remove the suit under sechion §,
and the Court shall thereupon, if it thinks ﬁ!, remove such suit and 1y and determine the same
as a Court of original jurisdiction, and the provision contained shall apply to every suit $0
removed, of it may direct the District Judge to teke such steps in respect of the alleged
collusion 3s may hg necessary, 10 enable him 1o make a decree in accmd,ance with the iystice of
the case.

IV. Nullity of Marriage ( se 18-21)
18 Petition for decree of nullity-

Any husband or wife may present a petition to the District Court praying that his or
her memiage may ke declored null and veid.

19. Grounds of Decvee-

Such decree may be made on any of the following grounds-
(1) Impotency of the respondent at the time of marmiage and at the time of institution of the
suits.
(2) That the pasties are within the prohibited degree of sanguinity (whether natural or legal)} or
~ affinity.
(3) That eather party was or hmatic or idiat at the time of the merriage.
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(4) That the former husband or wife of either party was living at the time of marriage, and
the roartiage with such former hnshand or wife was there in force.

Nothing in this section shall affect the (jurisdiction after District Court) to make decrees of

nullity of mammiage on the ground that the consent of either parfty was obtained by force o7

fraud.

When a marriage is annulled on the ground that a former husband or wife was dead
when a marriage is annutled on the pround of insanity, children begotten befare the decree and
shall be entitled to succeed, in the same manner as legitimate children, to the estate of the
narent whn at the time of the mamiage was competent o contract,

2. Bar 1o decree for divorce a mensa et tore: but judicial separation oltained by husband

and or wife, application for separation made by petition — application for judicial separation on
aay ome of the groumds aforessid may be wade by the hushand or wife by petitien to the
District Coust,

24, Separated wife decreed spinster with respect to after acquived praperty.

In every case of a judicial separation under this Act the wife shall from the date of
the sentence and whilst the separation continues, be considered as unmarried with respeet to
property of every description which she may acquire or which may come to or devalue upon
hex. Such property may be disposed of by her in all respects as an pnmarried worman.

25. Separated wife deemed spinster for purposes of contract and suing. The hushand will not he
liable for any loss, in respect of any contract or costs entered into, done, omitted or incurred by
her during the separation.

provided that where, upon any such judicial separation, alimony has been decreed. ar ardered to
be paid to the wife, and the same is not duly paid by the husband be shall be liable for
necessaries supplied for her nse.

provided also that nothing shall prevent the wife from joining at any time such separation, in
the crercise of any joint power given 4o herse!lf and her hushand.

26. Decree of separation obtained during absence of husband or wife may be reversed.

Protection orders.

27. Deserted wife may apoly to Court for protection-
Any wife to whom section 4 of the Indian Succession Act 1865 (10 of E65) does not

apply may when deserted hv her hushand, present a petition to the District at any time after
such desertion, for an order to protect any property which she may have acquired or may
acquire, and any property of which she may have become possessed. or may become possess
after such desertion, against her husband or his creditors, or any person claiming under him.

28. The Court may grant protection arder

The Court if satisfied of the fact of such desertion, and the same was without
reasonable excuse, and that the wife in maintaining berself by her own industry or propesty,
may make and give to the wife an order protecting her earrings and other property from her
husband and al! creditars and persens claiming under him. Every such order shall state the time
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at which the desertion commenced, and shall, as regards all persons dealing with the wife in
relevance thereon, be conclnsive as to such time.

29, Discharge or variation of orders~
30. Liability of bushand seizing wife’s property after notice of order.

31. Wie’s legal position during continuance of order.

VII. Restitutinn of Conjugal Riohts-

32. Petition for Restitution of Conjugal Rights.
Whether husband or wife without reasonable excuse withdrawn from the society of
the ather, cither wife or husband may apply, by petition ta the District Court for restitution of

conjugal rights.

33. Auswer to petition- nathing shall be pleaded in answer to the petition for restitution of
conjugal rights, which would not be ground for a suit for judicial separation or for a decree of
nullity of marriage.

IX. Alimony

36. Alimony pendete lite-

In any suit under this Act, whether it be instituted by a husband or a wife, and
whether or not she has obtained, an order of protection the wife may ptesent a petition for
expenses of the proceedings and alimony pending the suit.

Such petition shall be served on the bushand and the Court on heing satisfied of the truth of the
statements therein contained, may make such order on the husband ( for the payment to the
wife of expenses of the proceedings and alimony pending the suit as it may deem just.

~ 37 Power 10 order permanent alimony. Power to order monthly or weekly payment.
38. Court may direct payment'of alimony to wife or to her trustee.

X. Settlements

40. Inguiring into existence of aate nuptial or post nuptial settlements-

The Dustrict Court may, before passing a decree, for dissolution of the marriage or a
decree of nullity of mamiage inquire into) the existence of ante nuptial or post auotial
settlements made on the parties whose marriage is the subject of the decree, and may make
such orders, with reference fo the applicainn of the whole o 2 postion of the property seffled
whether for the benefit of the husband or wife,"or of the children ( if any) of the marriage; or of
both children and of parents, as to the Court seems fit, provided that the Court shall not make
any order for the benefit of the parents or either of them at the expense of the children.

Custody of children

41. Power to make orders as to custody of children in suit for separation

42. Power to make such orders after decree-

43. Power to make orders as to custody of children in suits for dissolution or nujlity.
44. Power to make such orders after decree or confirmation.
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XIL. Procedure.

45. Code of Civil procedure to apply-

46. Forms of petition and settlements-

47. Petition to state sheence of csllusion-

48. Suits-on behalf of lunatics

49. Suits by minors-

50. Sesvice of petition:

51. Mode of taking evidence,

52. Competence of hushand and wife to give evidence as to cruelty or desertion.
53. Power to close doors.

54. Power to adjoumn,

55. Enforcemsent of, and appeal fram, arders and decress-

No appeal as tn costs- that there shall he no appeal on the subiect of costs only-

56. Appeal to the Supreme Court,
XIH . Re-marriage.

57. Liberty to parties to marry agam-
58. English clergy men not compelled to solemnize marriage of person divorced for aduitery.

59. English minister refusing to perform ceremony to permit.nse of hie Church-

when any Minister of any Church or Chapel of the said Church refuses to perform
such marriage service hetween any persons whe but for such refusal would be entitled to have
the same service performed in such Church or Chapel snch Minister shall permit any other
Minister in Holy orders of the said Church, entitled to officiate within the diocese in which
such Church or Chapel is situate, to rerform such marriage service in such Church or Chapel.

60. Decree for separation or protection- order valid as to persons dealing with wife before
reversal.

Indemnity of persons making pavment to wife without natice or reversal of decree ot
protection order.

sections 2 and 10 shall maintain a suit for criminal conversation with his wife

62. Power to make rules-

The High Court shall make such rules under this Act as it may from time to time
consider cxpedient, ard may fromn time after and add 1o the same, provided that such riles
alternation and additions are. consistent with the provisions of this Act and the (Code of C e
1908).
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