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T H E  PR O V IS IO N  for the m atrim onial rem edy o f conjugal rights is m ade 
in section 9 o f  the  H indu  M arriage A ct, 1955 and section 22 o f the 
Special M arriage Act, 1954. W hile under the la tte r statu te there is a single 
provision o f  restitu tion  o f conjugal rights, in the form er statu te it is divided 
into two. The m ain provision is contained in section 9(1) and the subsidiary 
provision is contained in  section 9(2). Section 9 o f the H indu M arriage A ct 
reads ;

,(1) W hen either the husband or the wife has w ithout reasonable 
excuse w ithdraw n from  the society o f the  o ther, the aggrieved party  
may apply by petition to  the district court, for restitu tion o f  con
jugal rights and the court, on being satisfied of the tru th  o f  the 
statem ent m ade in such petition and  tha t there is no lagal ground 
why the application should not be gran ted , m ay decree restitution 
o f conjugal rights accordingly.

(2) N oth ing  shall be pleaded in answ er to a petition  fo r restitu tion  
of conjugal right which shall not be a ground for judicial separation  
or fo r nullity o f  m arriage o r for divorce.

The language o f  section 22 o f the  A ct o f  1954 and o f section 9(1) o f the 
Act o f 1955 is identical. The Special M arriage A ct does no t contain anything 
like section 9(2) o f the H indu M arriage Act. The provision of restitu tion  
o f  conjugal rights under the H indu M arriage A ct has caused some didiculties 
o f in terpretation  and our courts are divided on the conjugation o f section 
9(1) and section 9(2) o f  the Act.

The two questions that arise for the  consideration in connection with the 
rem edy o f restitu tion  o f  conjugal rights are :
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(i) Should the rem edy o f  restitu tion  o f  conjugal rights be retained  in 
the m arriage law ?

(ii) Does the provision o f  restitu tion  o f  conjugal rights in H indu 
M arriage A ct need som e clarification o r m odification ?

I f  the  first question is answ ered in  the affirm ative the second question 
does no t arise at all. Since neither the M inistry o f  Law no r the Law C om 
m ission has given any consideration to  the first question, it is p roposed  to 
consider the  second question first. O n the second question both  the Law 
M inistry and  the Law Com m ission have expressed certa in  views.

Section 9 o f the H indu M arriage A ct has com e fo r consideration in a 
num ber o f  cases. The problem  under section 9 is : sub-section ( I) o f  the Act 
lays dow n th a t the aggreived party  can  petition fo r restitu tion  of conjugal 
rights if the respondent has w ithdraw n from  his society ‘w ithout reasonable 
excuse’ while sub-section (2) lays dow n th a t “ nothing shall 1)e pleaded in 
answ er to  a petition  for restitu tion  o f conjugal rights w hich shall no t be a 
ground fo r judicial separation, o r  for nullity or for divorce.” T herefore, the 
questions tha t arise are : “ Is reasonab le  excuse”  in sub-section (1) equivalent 
to  ‘a g round’ for a m atrim onial relief, o r is it less than  tha t ? I f  it is less than 
a ground, then w hat is the  significance o f  the provision in sub-section (2) ?

O ur courts are  divided on  th is issue.

T he A ndhra Pradesh H igh C o u rt ' is the only court which gives a straight 
affirm ative answer to the first question. The simplified facts o f  this case are : 
husband’s petition for restitu tion o f  conjugal rights was resisted by the wife 
on  the ground th a t since the husband was suffering from  leprosy it am ounted 
to  reasonable excuse fo r h er living separate  from  h er husband. H olding that 
the leprosy was no t ‘virulent’ which is a g round fo r both jud icia l separation  
and  divorce, (though in the  fo rm er case the  period o f  suffering should not be 
less th an  one year, while in the  la tter, no t less than  3 years) the h u sband’s 
petition  was granted . K rishna R ao , J ., said :

I t  is m anifest th a t the ‘reasonable excuse’ contem plated  by sub
section (1) m ust be one which would afford a ground either for 
judicial separation o r fo r nullity o f  m arriage o r for divorce. W hat 
r e a s o n a b l e  excuse is envisaged by sub-section (1) is indicated by 
sub-section (2 )... .I t  is no t open to  either spouse to  plead any 
excusc o ther than those indicated in sub-section (2 ).'“
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This obviously renders the expression ‘reasonable excuse’ in sub-section(l) 
redundan t.

A ttem pts at reconciliation o f  sub-sections have been m ade by M ookerjee 
and Basu, JJ., of the C alcutta H igh C o u rt‘d and G agneshw ar Prasad, J,, o f  the 
A llahabad H igh Court.^ M ookerjee, J., said th a t it is incum bent on the 
petitioner to  prove th a t the respondent was staying away from  him  w ithout 
any reasonable  excuse and if  he fails to  prove th a t, the petition cannot be 
granted even if  the respondent fails to  prove the ground taken by him  under 
sub-section (2). By separating the burden  o f p ro o f under both the su b 
sections, he felt tha t the provision is m ade to work. Being o f the view that 
he defences under sub-section (2) are  by way of additional p ropf, 
G agneshw ar Prasad, J., said tha t sub-section (2) only lays dow n tha t w hat 
would be considered to be a  legal g ro u n d 'fo r refusal to gran t a decree for 
restitu tion  o f conjugal rights and, therefore, applies only to the last condition 
o f sub-section ( I). The learned judge very rightly said that to  construe 
sub-section (2) as a bar to the consideration by the court o f any o ther m atter 
save w hat is m entioned therein granting o r  refusing to  gran t a decree for 
restitu tion  o f  conjugal rights-vvould render the two o ther conditions o f  sub
section (1) nugatory.^ But, if  som ething less than  a ground for a m atrim onial 
relief is considered to  am ount to  reasonable excuse, then, it is subm itted, 
there w ould be no occasion to apply sub-section (2). The fact o f  m atter is 
that e ither way (the C alcutta  and  the A llahabad  views), sub-section (2) is 
rendered useless.

T he provision has come for in terp re ta tion  in several cases before the 
Punjab  H igh C ourt. The first repo rted  case in which the m atter was con
sidered in som e detail is Gurdev Kaiir v. Sanvan Singli.^ It was the husband’s 
petition fo r restitu tion  o f conjugal rights and the wife's m ain defence was 
husband’s physical cruelty spreading over a period o f  fifteen years o f m arried 
life. I t  is interesting to no te  th a t the trial court fram ed only one issue : 
W hether the petitioner has treated  the respondent with such cruelty as to  
cause a  reasonable apprehension in the  m ind o f  the respondent th a t it would 
be harm ful and injurious for the respondent to  live w ith him. This issue 
reproduces the language o f  section 10(1)(6) o f  the H indu M arriage Act 
which m akes cruelty a ground o f jud icia l separation  and is based on the 
provisions of section 9(2). The trial court placed the burden o f p ro o f on  the
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wife, and proceeded in a m anner whiph left no doub t tha t provision o f  sub
section (1) was not at all in his m ind. Since the wife failed to  discharge the 
burden, the court w ithout any hesitation granted the husband’s petition  for 
restitu tion . On appeal to the H igh C ourt, G rover, J., accepted the appeal 
and  said that under sub-section (1), inter alia, the petitioner has to  show 
th a t the respondent has w ithdraw n from  his society, w ithout any reasonable 
excuse. Then the learned judge said (it is subm itted rightly) th a t a petition 
for restitu tion  o f conjugal rights shall fail not because o f  any defence 
set up  by the wife under section 9 (2) but it cannot succeed on account 
o f  the non-fulfilm ent o f one o f  the essential ingredients o f  sub-section 
( I) , such as the petitioner’s failure to prove th a t the respondent has w ith
draw n from  his society w ithout any reasonable excuse.

I

G rover, J., then observed th a t ‘reasonable excuse’ in sub-section (1) is 
no t equivalent to  a ‘g round’ for a m atrim onial relief. The reasonable 
excuse or reasonable cause is no t necessarily a ground fo r any m atri
m onial relief but if  the  m isconduct o r m isbehaviour o f  the  petitioner 
is such th a t the respondent is fully justified in separating  from  the 
petitioner, then the petitioner canno t succeed because it would no t be 
possible for the court to say that the respondent has w ithdraw n herself/ 
him self from  the petitioner’s society w ithout any reasonable excuse.®

It is obvious tha t in view o f  this the court fixed the burden  o f  p ro o f on 
the petitioner. The unfortunate  aspect o f  the judgm ent is tha t in the  latter 
portion  o f his judgm ent, G rover, J ., found it necessary to  say th a t th e  peti
tioner’s conduct am ounted to  cruelty w ithin the term  o f section 10(I)(6). I t 
is this observation which led to  confusion in later Punjab  cases. Gurcharan 
Singh v. W aiyam  Kaitr’’ illustrates this amply. In  the  h u sband’s petition  for 
restitu tion, D ua, J., displayed the  sam e hesitation and  ultim ately ended with 
a finding of cruelty. M adan Kohli v. Sarla Kohli^ was also a h u sband’s 
petition for restitution and the w ife’s defence was once again husband’s 
cruelty. The trial court very rightly  fram ed only one issue : w hether the 
respondent has withdrawn from  the society o f  the petitioner w ithout any 
reasonable excuse. The burden  o f  p ro o f was placed on the petitioner. The
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trial court and  the  H igh C ourt concurred  th a t the husband was guilty o f  
cruelty, hence the  petition  was dism issed.

Then came Santosli Kaur v. M ehr Singh^ which was also h u sb an d ’s 
petition and w here wife’s defence was once again husband’s cruelty. In this 
case the trial court felt tha t it was fo r the wife to  m ake out the case o f  
cruelty. O n appeal Pandit, J., d isapproved this and  observed;

This is not the correct position in Law. Since the husband has 
filed this petition  for restitu tion  o f  conjugal righ ts ...on  the ground 
th a t his wife has w ithdrawn from  his com pany w ithout any sufficient 
cause, he had to  prove th a t fact before he could be granted any 
relief. Simply because the wife could no t establish that the husband 
treated  her with cruelty, th a t alone will no t entitle the husband to 
claim  relief.

This, it  is, subm itted, is a correct statem ent o f  law. Some o th e r cases 
■also take  this position.*" In  Shanti Devi v. Balbir Singh^^ H ardy and  A nsari, 
JJ,, have m ade a very clear statem ent o f  law which is free from  any faltering 
o r hesitation which has been displayed by G rover, J., and some other judges o f  
the Punjab  & H aryana High C ourt. H ardy , J ., repeated (w ithout quoting) G ro 
ver, J ’.s observation tha t a petition fo r restitu tion  “ shall fail not because any 
defence set up  by the opposite party  under section 9(2) bu t it cannot succeed 
on account o f  non-fulfilm ent o f one o f  the essential ingredients o f sub
section (I)  o f section 9 .” *̂  The learned judges o f  the  Delhi H igh C ourt have 
no doub t th a t the burden o f  p ro o f to  prove th a t the  respondent had w ith
draw n from  the society o f  the petitioner rests on the petitioner. This case 
also indicates the difficulties involved in the  in terpreration o f section 9 }^  The 
tria l court and the judges in the L etters  P a ten t appeal took  one view, while 
the single judge o f  the High C ourt who heard  the appeal took a different 
view. U nfortunately  H ardy, J., tow ards the  end o f  the judgm ent said tha t 
the  w ife-respondent has been able to  m ake a case o f reasonable excuse to  
keep aw ay from  the society o f  the  petitioner-husband within the m eaning o f
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sub-section  (1) o f section 9. This statem ent leads to  confusion in respect 
o f burden  o f p ro o f and one m ay fall in the pit-hole and  infer th a t the 
learned judge propounded  the view th a t the  burden of proving ‘reasonable 
excuse’ is on the respondent.

This is also the trend in  o ther cases. P .S . Ramarao  v. P .R . Krishna- 
mani^* was also a husband’s petition  for restitu tion o f  conjugal rights. 
K ailasam , J., o f  the  M adras High C ourt observed th a t sub-section (I) 
requires th a t it is for tlie aggrieved party  (i.e., the petitioner) to  prove that 
the  o ther party  had, w ithout reasonable  excuse w ithdraw n from  the society 
o f  him  o r her. Tt is only one o f  the satisfactions o f this condition  th a t the 
o th e r party  enters into his defence. Tlius, the learned judge had  no doubt 
th a t burden o f p ro o f was on the petitioner. The sam e view has been 
expressed by K an  Singh, J., o f  the R ajasthhn  High Court.'® H e said 
th a t under section (9) (1) the petitioner had to satisfy the  cou rt th a t the 
o th e r spouse w ithout reasonable  cause had w ithdraw n from, his or. her 
society.

From  the review o f the aforesaid decisions o f  the H igh C ourts two 
propositions clearly emerge :

(/) “ R easonable excuse” in sub-section (1) is no t equivalent to  a 
“ g round” for a m atrim onial relief (the  only High C ourt th a t takes the 
con trary  view is the A ndhra Pradesh H igh Court).

(;7) The burden o f p ro o f tha t the respondent had w ithdraw n from 
the  society o f  the petitioner w ithout any reasonable excuse is on the 
petitioner.

The im plication o f these proposition  is that judiciary  by the  process o f 
in terp re ta tion  had repealed sub-section (2) o f section 9 o f  the H indu  M arri
age Act. This is a socially desirable solution o f the problem  and an  in
stance o f  progressive in terpreta tion  o f  law.

But the question still rem ains : who is responsible for this m uddling up 
o f  section 9 ? I t  m ay be recalled tha t there  is no sub-section (2) to  section 
22 o f the  Special M arriage Act, o r to  section 36 o f the Parsi M arriage 
and D ivorce Act, 1936. I t  seems th a t som ehow or the o ther som eone in 
Parliam ent thought it fit to  m odel the  provision o f  restitu tion o f  conjugal 
rights in H indu M arriage A ct on the Ind ian  D ivorcc Act, 1869. T he p ro 
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vision o f restitution o f  conjugal righ ts is found in the la tte r s ta tu te  in 
sections 32 and 33. It will be fruitful to  reproduce both  the sections, 
Section 32 reads :

W hen either the husband o r the wife has, w ithout reasonable 
excuse, w ithdrawn from  the society o f  the o ther, either wife or 
husband may apply by petition to  the D istrict C ourt o r the High 
C ourt for restitution o f conjugal rights, and the  court on being 
satisfied o f the tru th  of the  statem ent m ade in such petition  and 
tha t there  is no legal ground why the application should not be
granted, inay decree restitu tion of conjugal rights accordingly.

Section 33 runs ; “ N oth ing  shall be  pleaded in answ er to  a petition 
for restitu tion  o f conjugal rights which would not be a ground fo r 
suit for judicial separation or for decree o f  nullity o f  m arriage.” ®̂

A t the tim e when the  Ind ian  D ivorce Act was passed the position in E ng
lish law, on which the act is based, was no t clear. In  the ecclesiastical courts 
and  its successor, the divorce division o f  the H igh C ourt, the  position  was
tha t against a petition for restitu tion  o f conjugal rights only a ground for
divorce mensa at toro (its m odern version is judicial separation) could be 
pleaded. I f  m arriage was void or voidable then also restitu tion  could not be 
granted. It is in this background tha t sections 32 and 33 were enacted. 
The position was abandoned in English law m uch before the H indu M arriage 
and D ivorce Bill was drafted. The M atrim onial Causes Act, 1950 does no t 
contain any provision at p a r  w ith section 33 o f the A ct o f 1.869 or section 
9(2) o f  the H indu M arriage Act. O ne w onders why the A ct o f  1869 was 
though t to  be the model and why all the  la ter Ind ian  m atrim onial statutes 
were ignored.

The au th o r has subm itted in an  article published in 1967 th a t “ Sub
section (2) o f  section 9 o f  the H indu M arriage Act, 1955 should be 
deleted by Legislative ame ndme n t ” . I n  his w ork M odern H indu Law, 
Codified and Uncodified the present w riter has subm itted th a t section 9 (2) 
o f the  H indu M arriage Act was also inconsistent with section 18 (2) o f  the 
H indu  A doption and M aintenance Act, 1956.^® T he Law Com m ission has
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also recom m ended that section 9(2) be deleted. The present w riter reiterates 
tha t it  is the  m ost sensible th ing  to  do, if  we want to re ta in  the rem edy o f 
restitu tion  of conjugal rights.

In  respect o f restitu tion o f  conjugal rights the  Law Com m ission also 
m akes ano ther recom m endation  th a t the burden of p ro o f  o f proving 
reasonable excuse should be on the respondent. T he Law Com m ission gives 
the  reason thus :

Since, ordinarily, the  presence o f ‘reasonable excuse’ would be m ore 
w ithin the knowledge o f  the  respondent than  the absence thereo f 
could be within the know ledge o f  the petitioner, it would no t be 
unfair to provide tha t the  responden t should prove its existence. It 
may be difficult for the  pe titioner to  prove the  negative.^®

The Law Com mission prefaced this conclusion by obsetv ing  th a t th ere  is a 
controversy on this m atter betw een the High C ourts. It is.'subm itted that 
in  the cases th a t have been reviewed earlier in this paper burden o f  p ro o f 
in each one o f them  of reasonable excuse has been placed on the petitioner. 
T he Law  Com mission says th a t the M adhya Pradesh H igh C ourt in Anna  
Sahib  V. Tarabai-° and the H igh C ourt o f Punjab and H aryana in Hardip Singh 
V. Dalip Kaur^  have said th a t burden  o f p ro o f is on the respondent. I t is 
subm itted that this is no t so. B oth the High C ourts have said this in 
respect o f the averm ent m ade under sub-section (2). In  the M adhya Pradesh 
H igh C ourt the husband’s petition  for restitu tion of conjugal rights was 
resisted by the wife on the ground o f cruelty o f  the husband. Shiv Dayal 
and R aina, JJ., said tha t bu rden  o f proving cruelty and illtreatm ent is on the 
respondent.^"

In  the Punjab  and H aryana case Suri, J ., did m ake the following obser
vation: “ A husband cannot be denied a decree for restitu tion  o f  conjugal
rights unless the wife proves ju s t cause fo r staying away from  the husband .” -® 
But this fits in the context o f  w hat he says fu rther on. The learned judge 
draws his support from  Annapurnaitima v. Peddigari^^ w here the A ndhra 
Pradesh High C ourt had said th a t w hat is reasonable excuse upder sub-sectioq,
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(1) is indicated in sub-section (2). I t  is in this light that he m ade the 
above observation and added: “ I t is for the wife to  prove and explain
her defence th a t she had been tu rned  o u t . . . .” -® I f  ‘reasonable excuse’ is 
denied an  independent existence and  is considered to be a p a rt o f  ‘g ro u n d ’ 
for m atrim onial relief, then obviously the burden o f  p ro o f is to  be on the 
respondent.

T he fundam ental assum ption o f  jurisdiction in a m atrim onial cause (and 
it is no t p roposed to  be changed by the  Law Com m ission or by the  law 
m inistry) is tha t the averm ent m ade by the petitioner in his petition (negative 
or positive) has to  be proved by him  ; so much so tha t the burden o f  p ro o f 
in respect o f the bar to  m atrim onial relief (such as under section 23, the H indu 
M arriage A ct, o r section 34, the Special M arriage Act) is on the petitioner. F o r 
instance, the petitioner has to  prove th a t there  has no t been any im proper or ' 
unreasonable delay in filing the petition. It is the negative which the p e titio 
ner has been required to prove.^® Similarly, when a petitioner files a petition 
under section 13(1)(/) o r under section 10(1)(/) o f the H indu M arriage Act 
the bui-den o f  proving the m atrim onial fau lt (or oft'ence) is on the petitioner 
bu t he o r  she has also to  prove (the negative) tha t he or she has not been 
accessory to or connived a t o r  condoned the ac t or acts com plained of,-^ 
Every petitioner has to prove (the negative) that the petition is no t presented 
or prosecuted  in collusion.^®

I t  is because under th e  Ind ian  law (bo th  under the H indu M arriage Act 
and the  Special M arriage Act) the  basic theory  o f divorce, m atrim onial 
olfence o r  guilt requires the petitioner no t m erely to  establish the m atri
m onial offence o r guilt on the p a rt o f  the respondent beyond reasonable 
doub t bu t also to  prove th a t he or she (i.e., the  petitioner) is the innocent 
party . I f  the petitioner is not able to  establish his innocence the petition 
will no t be granted even if he o r she is able to  establish the responden t’s 
guilt beyond reasonable doubt. U nder this theory, the  burden o f  proving 
bo th , i.e., the m atrim onial m isconduct (under every m atrim onial cause, in 
cluding the  restitu tion o f  conjugal rights) is on the petitioner as it is an 
established rule o f English law and o f  Indian law tha t the  burden o f  p ro o f 
is placed on the  petitioner. I t is fo r the  petitioner to  satisfy alleged aver
m ents m ade by him  in his restitu tion petition,^® though once the fa c tu m  o f  sep-
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a ra tion  is established, the burden  o f  p ro o f shifts to  the  respondeat to  estab 
lish the justification.^'’ There are a  series o f cases o f  the various H igh C ourts 
and the Suprem e C ourt which take the view tha t the  burden  o f p ro o f for 
seeking the m atrim onial relief rests on the  petitioner and he had  to  prove the 
ground beyond all reasonable doubts.®'

The next question is w hether we should retain  the  rem edy o f  restitution 
o f  conjugal rights in ou r law a t all. I t  is obvious tha t neither the dharma- 
shastra recognised it no r did the M uslim  law  givers m ade any provision for 
it. It cam e to  us with the B ritish rule. I t  is rem arkable tha t this was the only 
m atrim onial rem edy which was m ade available by th e  B ritish ru lers o f Ind ia  
to  all Ind ian  com m unities and this continues to  be the position. H ow ever, the 
restitu tion was not m ade part o f  the m atrim onial law of any com m unity, but 
th e  relief was m ade available under general law,

III

Like any other anachronistic rem edies the restitu tion o f  conjugal rights 
dates back to  feudal England, w here m arriage was prim arily  a  p roperty  deal, 
and the wife-and the children were p a rt o f  m an’s possession as o ther chattels. 
Thus, the wife was treated like a cow, who if ran away from  the m aster’s shed 
could be brought back. A t th a t tim e a degree could be executed by the arrest 
o f  the wife. I t is rem arkable th a t m any other anachronistic com m on law 
actions were gradually abolished bu t they survived in m atrim onial law  and 
from  English m atrim onial law they were exported to  the colonies. F o r in
stance, the com m on law action fo r dam ages for the to rt o f  crim inal conver
sion was abolished in 1857, bu t it survived in divorce jurisd iction in the shape 
o f  dam ages for adultery per se against the co-respondent in husband’s petition 
fo r divorce on the ground o f wife’s adultery. Similarly, the to rts o f  enticem ent, 
seduction and harbouring which were virtually prim itive rem edies survived 
fo r m uch longer tim e. Actions fo r breach o f  m arriage was a very fertile 
field for gold diggers and blackm ailers. Some o f these actions still survive 
in  Ind ia  and  other countries w hich have the ‘benefit’ o f B ritish rule. These
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have been abolished in England by the Law R eform  (M iscellaneous Provisions) 
A ct, 1970.

T he rem edy o f restitution o f  conjugal rights was retained in the capitalist 
England, though some o f its stings contrary  to  the concept o f  equality o f sexes 
were picked out. The decree could no t be executed by the arrest o f the respon
dent, bu t it could be by the a ttachm en t o f  property . L a te r on this m ode of 
execution o f  decree was also abolished. Then non-com pliance w ith the decree 
am ounted to  constructive desertion on the basis o f which divorce could be 
obtained. The only advantage to  the  wife o f this rem edy was th a t on  filing 
the  petition she could immediately claim  m aintenance. The cou rt otherw ise 
cannot g ran t specific perform ance o f m arriage, but by a decree o f  restitu tion  
o f  conjugal rights it m eant tha t. To retain this rem edy, w hich is. rightly 
called w orse than  tyranny and w orse th an  slavery,^-* in  the m odern  world 
fo r this little advantage is repelling. English law has fortified the wife’s 
position  by m aking adequate  financial provisions for her and has abolished 
the m atrim onial cause o f  restitu tion  o f  conjugal rights.^®

T he rem edy o f restitution o f  conjugal rights is sfifl retained by Indian 
divorce laws. W hen the  provision in the  Special M arriage Bill and the H indu 
M arriage and Divorce Bill was debated  in Parliam ent m any m em bers voiced 
their opposition  to  it. J. B. K rip lani said : “ This provision was physically 
undesireable, m orally unw anted and  aesthetically d isgusting ....” ®‘ The p re
sent w riter has also argued for its repeal in an article published in 1955.

I t  m ay also be m entioned th a t under the  Indian law a decree fo r resti
tu tion  o f  conjugal rights can still be executed by a ttachm ent o f the  resp o n 
den t’s property.®®

It is ra th e r curoius to  note th a t the  Law Com mission has no t recom m en
ded fo r the  repeal of the  provision o f  execution o f  restitu tion o f conjugal 
rights decree by attachm ent o f  responden t’s property . O n account o f this 
obvious a ttitude  it was no t expected o f it th a t it would recom m end fo r the 
abolition  o f  the rem edy o f restitu tion  o f  conjugal rights.

I t  is subm itted th a t rem edy o f restitu tion of conjugal rights should be 
abolished altogether from  the Indian law and a provision on the line o f
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section 27 o f the M atrim onial Causes Act, 1973 should be enacted in bo th  
the H indu M arriage A ct and  the Special M arriage A ct. Section 27 of the 
M atrim onial Causes Act provides th a t a spouse can claim  m aintenance 
on the ground o f wilful refusal Co m ain tain  him  on the  part o f  the  o ther 
spouse.

The non-com pliance o f  the decree o f the restitu tion  o f  conjugal rights fo r 
a period of two years under the H indu  M arriage Act^’ and fo r a period o f  
one year under the Special M arriage A ct’* entitles e ither party  to  obtain  a 
decree o f  divorce. It is subm itted  th a t this provision should be substitu ted  
by laying down tha t if  parties are living separate from  each o ther (either 
under a  decree of judicial separation  or under a separa tion  agreem ent or 
otherwise), for a period o f tw o years, then either party  should be allowed to 
seek divorce.
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