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M A R R IA G E  E N JO IN S som e rights and obligations on b o th  the 
spouses. These rights and obligations are equal in som e respects to  both  the 
spouses bu t unequal in som e o ther respects. One o f these obligations is that 
b o th  spouses will cohabit w ith each other. I t implies th a t the parties to  
m arriage will live together as husband and wife. It is one o f  the express 
conditions in the nuptial vow o f the  H indus that each party  is to  become 
the associate o f  the other.^ A ccording to  M anu, “ Let m utual fidelity continue 
till death. Let a  m an and w om an united  by m arriage, constantly bew are, lest 
a t any tim e disunited they violate the ir m utual fidelity.”  ̂ A nd the sages de­
nounced the desertiton or neglect o f either party  by the o ther w ithout ju st 
cause as an act punishable in this world and in the next.®

However, an agreem ent on the  p a rt of the husband entered into at the 
tim e of the m arriage th a t he will no t be at liberty to rem ove his wife from  
her paren ts’ abode to  his own abode has been held to  be void as being 
contrary  to H indu law as well as to  public policy.* So fa r the  duties o f  the 
husband and the wife with respect to  each o ther’s person are  reciprocal. As 
regards rights, perfect equality in between the m arried  couple has so fa r  not 
been allowed by any system o f law. I f  there  be inequality, it has always 
been in favour o f m an. To use the language o f  B entham  : “ In  his hands 
the pow er m aintains itself. G ive the  au thority  to  the w om an, and  every 
m om ent a revolt would break ou t on the part o f  her h usband” .® This inequal­
ity was originally very great, but the tendency o f  society has been to  reduce 
it as far as possible. A ccording to  Banerjee the H indu  law “ In  respect o f 
this inequality partakes to  som e extent, no doubt, o f the character o f  o ther 
archaic system s, bu t on the  w hole, it is far m ore equitable tow ards the female 
sex th an  m ost o f  those system s.” ®
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The rem edy o f  the  restitu tion  o f  conjugal rights is based upon the con­
cept o f good ancient days abou t m arriage w hen the wife was considered as 
property . A ctually in H indu  law corrective m easures w ere provided fo r wife’s 
f a u lts /  • but it was not pecu liar to  H indu law only. On the  contrarj^ M anu’s 
au thority  is, in this instance, alm ost balanced by a text o f high authority , 
w hich says : “ strike no t even with a blossom  a wife guilty o f  a hundred 
fau lts .” ® A  virtuous wife was placed a t high position  by all sages and it was 
ordained  tha t such a wife should be revered by the husband.

The relief o f restitu tion  o f  conjugal rights was adopted  in Ind ia  from  
Jewish law through English com m on law. There was som e do u b t as to the 
natu re  of such rem edy provided fo r H indus by British Ind ian  courts, and 
the ground for such doub t was the  difficulty o f  enforcing the perform ance 
o f conjugal duties in their detail, bu t the po in t was settled by the decision o f 
the Privy Council in the  case o f  M oonshee Buzloor Rtiheein v. Shumsoonnissa  
B egum }  In  tha t case th e  Judicial Com m ittee observed :

U pon au thority  then, as well as principle, their L ordships have no 
doubt th a t a M ussalm an husband  may institu te a suit in the  civil 
courts o f  Ind ia  fo r a declaration  o f  his right to  the  possession o f  his 
wife & for a sentence tha t she re tu rn  to  cohabitation , and th a t th a t suit 
m ust be determ ined according to  the principles o f  the M oham m edan 
Law. The la tter p roposition  follows no t m erely from  the im perative 
words o f R egulation IV o f  1793, Section 15, but from , the natu re  of 
the thing. For, since the rights and duties resulting from  the  con­
tracts of m arriage vary in  different com m unities, so especially in 
India, where there is no general m arriage law, they can be only as­
certained by reference to  particu lar law o f  contracting  parties.

Though the case was one betw een M oham m edans the rule laid down evidently 
applies m utatis mutandis to  the H indus, and it has been so applied.*®

I t  is subm itted th a t under H indu  law m arriage was a sacram ent and  “ m utual 
understanding” was ingrained in the H indu society by mainly religious 
and m oral sanctions.
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some o f the cases it was held th a t the decree should direct the 
delivery of the wife bodily into her husband’s h a n d s . T h i s  view, perhaps 
was supported by the language o f article 34 o f the  L im itation Act of 1877, 
which provided for the lim it for the recovery o f a wife. But la ter on, the 
p roper form  o f the decree Wcvs settled, it provides “ T h a t the plaintiff is 
entitled to the conjugal rights, and that his lawful wife, the defendant, be 
ordered to return  to his p ro tec tio n .” *̂ This view was based upon  old trad i­
tions where m ostly husband clairried this relief against the wife. Now if the 
husband is the  petitioner (p lain tiff p rior to  the H indu M arriage Act, 1955'^“) 
th e  form  of the decree is tha t the “ R espondent (defendant wife p rio r to  the 
H indu M arriage Act) do go to  the  petitioner and render conjugal duties, that 
in case respondent does no t go and render such rights, the petitioner do 
take the necessary process th ro u g h  courts to  get the respondent to  his house 
fo r securing conjugal rights and  to  live with him .’ *̂’ I f  the wife is the peti­
tioner the form  is th a t  t h e . respondant do take the petitioner hom e and 
receive her as his wife and  render her conjugal rights. This is so because 
the  law considers the hom e o f the husband as the p ro p er hom e o f the wife 
also and thus there is a slight change in the form  o f the  decree according to 
the  petitioner being wife o r husband  as the  case may be.

II

As regards the m ode o f  execution o f  a decree in a suit fo r restitu tion o f 
conjugal rights, there was som e difference of opinion in  the Ind ian  courts. 
I t  was held by the H igh C ourt o f  Bengal in Gatha Ram  M istree  v. 
M oohita Cochin A tteah Domoonee,^^ th a t the  decree in such cases could 
only have the effect o f  a declaratory  decree, and  was incapable of enforce­
m ent by any coercive process against the  wife. Conversely, the Bombay 
H igh C ourt ruled th a t in case o f  disobedience, the  decree could be enforced 
by im prisonm ent o f  the wife under section 200 o f the A ct V III o f  1859.^^ The 
question had thus been settled by the  Act X  o f 1877 since replaced by Act XIV 
o f  1882 (section 260), w hich again had been replaced by A ct V o f 1908, 
the  present Code o f Civil Procedure.^*® R ules 32 and  33 o f the Civil 
Procedure Code provide th a t a decree for restitu tion  o f  conjugal rights may^
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in the discretion o f  the  court be enforced by the im prisonm ent o f  the person 
and  the attachm ent o f  the  p ro p erty  o f the party  against whom  such decree is 
m ade. Again, rule 32 o f  the  aforesaid order was am ended by section 2 o f  
A ct 29 o f 1923, and thus the enforcem ent o f  decree for restitu tion  o f 
conjugal rights by im prisonm ent was done away with. O rder 21, rule 32 of 
the  Civil P rocedure C ode lays dow n :

W here the party  against whom  a decree ...fo r restitu tion  o f conjugal 
righ ts ...has been passed has had an opportun ity  o f  obeying the 
decree and has wilfully failed to obey it, the decree m ay be en­
forced in the  case o f a  decree for restitu tion  o f  conjugal rights by 
the a ttachm ent o f  his p ro p erty ....

Section 28 o f the  H indu  M ariage Act provides fo r the enforcem ent of, 
and  appeal from , decrees and orders :

All decrees and orders m ade by the court in any proceeding under 
this A ct shall be enforced in like m anner as the  decrees and 
orders of the C ourt m ade in the exercise o f  the original civil ju ris­
diction are enforced, and m ay be appealed from  under any law for 
the tim e being in force ;
Provided that there  shall be no appeal on the ‘subject o f costs 
only.

Section 28 o f  the A ct read with section 21 im pliedly apply the  provisions 
o f  the Civil Procedure Code, 1908 to  the  proceedings institu ted  under the  
Act, subject to the provisions of the Act and the rules m ade by the High 
C ourts. Similarly, the Special M arriage Act, 1954 also provides under sections 
39 and 40 for the application o f  the provisions o f  the- Code o f  Civil Procedure 
in the proceedings institu ted  under th a t Act.

It is, therefore, necessary to  discuss the  provisions o f  o rder 21,^ rule 32 
in the light o f decided cases. As has been discussed above, the enforcem ent 
o f  the decrees for restitu tion  o f  conjugal rights by “ im prisonm ent” has been 
done away with by am ending the above rule itself in 1923. There is scanty 
case law on this particu lar point. In Pedapudi N ookaratnam  v. Pedapudi 
Venkata Suryanarayan^^ it was held by the M adras H igh C ourt th a t “ the 
provision under order 21, ru le 32 is discretionary and to  be judicially exercised 
by the courts.”  In  the  p resen t case the apellant wife was the  judgm ent- 
deb tor against whom a  suit was filed in the civil court fo r the  restitu tion  o f 
conjugal rights by her husband  and  a decree was passed by the  court on 12th 
M arch  1943. The husband  filed an  application fo r the  execution o f the said
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decree in 1945 when his wife becam e sui juris  (since owing to  h er m inority 
tw o such applications were already dismissed by the executing cou rt). The 
application  was filed with prayer in the alternative, (1) for restitu tion o f 
conjugal rights ; and (2) on the failure o f  the judgm ent-debtor to  comply 
w ith the  terras of the  decree, to  a ttach  her movables. The trial court using 
its discretionary pow er dismissed the  application on being satisfied by the 
grounds subm itted by the wife on affidavit for disobedience o f  the  decree. O n 
appeal the  learned subordinate judge directed execution to be proceeded by 
a ttachm ent o f  the wife’s (judgm ent-deb to r’s) movables. The H igh C ourt in a 
second appeal held :

W here an  order under O rder 21 rule 32 based upon the exercise o f  
discretion o f  the trial court was reversed on appeal by the appellate 
court, which did no t pu rpo rt to exercise any discretion at all,...th is, 
was a fit case where the o rder o f Ihe trial court should be restored.^®"

T he second case on this po in t is M . P. Shreevastava \ .  Veena}^ wherein 
also the wife was the judgm ent-deb to r against whom the husband obtained 
an ex  parte  decree fo r restitu tion  of conjugal rights under section 21 o f  
the Special M arriage Act.

O n having the knowledge o f  the decree, the wife came to  her h u sband’s 
house in Delhi after some tim e alongw ith her sister and child. A t tha t time 
her husband  had gone out. On his re tu rn  she greeted him, bu t he ignored the 
greetings and  asked her to  go away. H e also left im m ediately thereafter and 
did n o t re tu rn  fo r a couple o f hours. A fter waiting fo r som e time, she went 
back to  C alcu tta  to  her fa th e r’s hom e. F rom  there she sent tw o registered 
letters to  her husband  of which one was “ refused”  and the another was re­
turned  back duly m arked “ address no t know n” . She presented an  application 
u nder section 47 read with section 151, the C ode o f Civil P rocedure, in the 
court o f  D istrict Judge, D elhi, claim ing th a t the decree fo r restitu tion  o f 
conjugal rights obtained by her husband  has been satisfied and a  finding be 
recorded to  th a t effect. I t was accepted and  the  o rder was passed accordingly 
which was appealed against by the  husband.

Dism issing the appeal I.D . D ua, J., observed th a t in the case o f  decree 
fo r restitu tion  o f  conjugal rights if  the

judgm ent-debtor is willing to  obey the decree, and the decree-hol- 
der, however, obstructing perform ance w ithout just cause, then the 
cou rt can record satisfaction o f the decree on application o f  the 
judgm ent-debtor so that the  decree-holder m ay not fraudulently 
and  mala fid e  utilise the decree for the  purpose of securing the 
decree o f  divorce'®**.
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T he provision o f rule 32 o f order 21, prescribing the m ode o f execution 
does not seem to imply any bar to  the recording o f  satisfaction, and, th ere ­
fore, the  argum ent, tha t once a decree fo r restitu tion o f  conjugal rights is 
secured by the husband then even if  the wife comes to  live w ith him  and does 
so live fo r a length o f  time, every fresh and new desertion by the wife would 
also be covered by the said decree, and operation  against all fu tu re  re­
fusal of the wife to live w ith her husband, even if such refusal be fully 
justified, is untenable. U phold ing  o f  this argum ent may a t times lead 
to  unjust and oppressive consequences which cannot be im puted to  the legis­
lature. A nd this finding was affirm ed in the  la tters paten t appeal by D. K. 
M ahajan  and S. K . K apur, JJ., in M .P . Shreevastava v.

I t  is clear from  the above cases th a t the decrees for restitu tion  o f  conjugal 
rights can even be m ade ineffective by the spouses on one o r the  o ther 
grounds. Such course of litigation fails to  provide any relief to  the parties and 
creates frustrations which at times lead to  sad ?nds- This cannot be the pur­
pose of any law, whatsoever.

I l l

A t this stage it is better to  refer the  proposals o f  the Law M inistry 
and the recom m endations o f the  Law Com mission concerning the  subject 
under discussion. O ne ra th e r w onders to  note th a t the Law Com m ission has 
also recom m ended the retention  of this relief in its Fifty-ninth Report bu t in 
an  am ended form.*’ It is good th a t the commission by recom m ending 
deletion o f section 9(2) o f the  Act has a t least sought to  rem ove the diffi­
culty, and the problem  tha t has arisen due to the conflicting views o f various 
High C ourts. The conflicting views are m ainly based upon th e  construction 
o f  term s and expressions ‘w ithout reasonable excuse’ in  section 9(1) and 
‘ground’ in  section 9(2) so also as to  the burden o f p ro o f in bo th  the cases.

M ajority  o f the High C ourts are o f  the  view th a t the  relief o f  restitu tion  
o f  conjugal rights can even be denied if  the respondent has pleaded and 
proved some ‘reasonable excuse’ for the w ithdraw al from  the  society o f the 
petitioner.’® In  some other cases the High C ourts have also expressed the 
view th a t the petitioner should prove the absence o f  ‘reasonable excuse’ or 
‘legal g round’ for such an action o f the respondent.'® B ut the A ndhra  P ra ­
desh H igh C ourt strictly applied the test o f the  specific requirem ents laid
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down by section 9(2) and upheld  the view tha t the respondent could plead 
only the specific grounds required under this sub-section and nothing short o f 
these grounds can provide a good defence to the respondent.-® As to the 
question o f burden o f  p ro o f o f ‘reasonable excuse’ m entioned in section 9(1) 
o f the A ct the Law Com m ission has recom m ended that it should be shifted 
upon  to  the  respondent in whose knowledge the  presence o f such ‘an excuse' 
is supposed to  be.^^

These recom m endations w ould certainly put an end to  the controversy ' 
discussed above. B ut the theory regarding burden o f p ro o f will definitely 
create some disadvantages fo r respondents (who are m ostly wives in such 
cases). Paras D iw an has correctly deplored this conclusion o f  the Law C om ­
m ission in his paper on “ R estitu tion  o f  Conjugal R ights” read a t the 
Sem inar.

T he Law Commission has also recom m ended either com plete deletion or 
reduction  in the periodic lim itations laid down fo r the institution of enter­
tainm ent o f m atrim onial cases.^^ The proposed reduction in the  ‘waiting 
p eriod ’ for non-observance o f  the conjugal relations after the decree o f resti­
tu tion  ‘from  two years to one y ear’ under section i3(IA )(!/) is still a ‘cause of 
concern’ for the young affected people.-^ The argum ent advanced in favour 
o f  t h i s ‘waiting period’ is th a t it offers an ‘opportunity  to  the parties for 
m utual understanding’ before proceeding for an end to the m arriage. This 
w riter is unable to understand the logic behind it. So m uch so tha t the 
Law Com m ission has itself realised a t ano ther stage—while discussing section 
14—th a t such opportun ity  is already provided under section 23(2) o f  the ' 
A ct W hy the same conclusion could not be arrived a t by the Law C om ­
mission while considering section 13(1 A)? It is difficult to  understand the 
different conclusions for the  sam e ju ristic  purpose. On the contrary , such an  
opportunity  o f  m utual understanding  would ra ther have been m ore appro­
priate fo r the newly m arried  couple under section 14 than  fo r the parties 
who have already confronted each o ther a t the bar and the bench. So also 
they have crossed one stage fo r reconciliation while obtain ing the  decree 
under section 9 o r 10 o f the Act, before proceeding under section I3(1A). 
I t  is, therefore, subm itted th a t the ‘waiting period’ should be done away with
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from  section 13(1 A) also. This would certainly save the parties from  waste­
ful ‘waiting period’ assum ed to  be necessary to  see- “ that the parties have 
ceased to value each o th e r’s society, and their need for each o th e r’s com pany' 
is prim a fa c ie  a t an end .” “̂

Even otherwise; the  m odern trend is in favour o f  enlarging the scope o f 
divorce in the m atrim onial laws. T he proposed policy fo r adding ‘cruelty’ 
and  ‘desertion’ as grounds for divorce under section 13 o f  the Act is the 
result o f m odern social t r e n d . A g a i n ,  the proposed relief throjjgh  ‘counter 
claim ’ in any proceeding for divorce or ‘judicial separation  or restitu­
tion  o f conjugal righ ts' and if  the  respondent alleges petitioner's  adultery, 
cruelty or desertion in defence’ is also a salutory step in this direction.^’ 
These m easures would certainly minimise the m atrim onial cases for petty 
re lie f An effective check will be ensured against petty  actions, m ultiplicity 
of proceedings and undesirable harassm ent to the  respondents (who 
are mostly wives particu larly  in proceedings for restitu tion  o f conjugal 
rights).

It is gratifying, that the Law Com m ission has taken a serious note o f 
‘delay’ suffered by the parties in m atrim onial proceedings Under the scheme 
o f existing laws. It is correctly  said : In no field, however, such a delay 
constitutes a greater stigm a on  the adm inistration of justice than  in tha t o f  
m atrim onial cases.^®

Sometimes m ore than  ten years are taken  by the courts in finalising the 
m atrim onial disputes an d  th a t too  w ithout any relief in its true  sense. W hat 
relief could be rendered  to  the spouses if the  petition  for restitu tion  o f  
conjugal rights was finally dismissed after wasting nearly  ten  years of their 
youthful lives ?-’ The parties were left in the same strained situation as they 
were before. In o ther m atters justice  delayed may am o u n t to denial o f  ju s ­
tice but in m atrim onial cases delay in justice would, naturally , am ount to a 
denial o f  happy m arried life to the young parties w hose youthful days are 
wasted in slow and tardy  legal proceedings.

In order to pu t an  end to  this ‘delay’ and expedite the proceedings, the 
Law  Com m ission has recom m ended various procedural m easures such as 
establishm ent of ‘fam ily cou rts’,®® consolidation o f  case^ presented in diffe-
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ren t courts,^* disposal of petitions and appeals within six and three m onths 
respectively o f  service o f notice,^’ bars to appeals against certain  in terim  
orders^® and relief through counter claim.®* All these m easures, if  trans­
form ed into laws, would certainly bring a healthy and long desired change 
in  the respective areas. I t will also elim inate to  som e extent, th e  defects 
and the draw backs o f  the existing laws. The proposed changes m ight also 
help  in setting a t rest the controversies found in the  High C ourts ' decisions. 
H ow ever, the Law Com mission has no t given due  weight to certain  o ther 
issues concerning the problem s such as ‘m atrim onial hom e’ and ‘enforce­
ability’ o f decrees in their true  sense. Both the issues are  pertain ing to  the 
‘fo rm ’ and  ‘execution’ o f decrees o f  restitu tion of ‘conjugal righ ts’. Since no 
substantial change has been recom m ended by the Law C om m ission in either 
o f the reports,'*'’ these issues will be governed by the existing provisions of 
law, as discussed above.®®

As to  the question of m atrim onial hom e it is subm itted  th a t a m ost 
unsatisfactory developm ent o f the case law regarding this particu lar relief 
has taken place in  recent years, which does no t suit to  the presen t socio­
econom ic problem s a t all. This relates to  the em ploym ent o f  wives w ith or 
w ithout the consent o f  the husbands. It is peculiar to no te  th a t in all such 
cases o f  m arried em ployed wives either they got into sevvicc before  the 
m arriage or they were com pelled to  enter into service due to  econom ic hard ­
ships o f  the  family. In all such cases"  husbands m oved the courts to 
enforce restitu tion  o f conjugal rights. O ut o f these four reported  cases 
two®® were decreed by the trial courts in favour o f  petitioners (husbands) and 
the rem aining two®® were dismissed. In appeals preferred by the wives lower 
cou rts’ decrees were confirmed. O ut o f  the appeals preferred by the defeated 
husbands, one^” was dismissed on the “ reasonable excuse” o f cruelty bu t the 
o ther o n e "  was accepted by the M adhya P radesh  High C ourt on  the ground
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of “ H indu social no tions” . Thus only in one ou t o f  fo u r cases wife’s pleas 
were accepted although in all these cases wives raised the sim ilar pleas but 
the same were rejected on the  basis o f  unsatisfactory  eyidence. H ere lies 
the crucial po in t to  be stressed upon, tha t how far the H indu  wife, will be 
m ade victim of this barb aro u s rem edy under the guise o f  ou tdated  notions 
of H indu society. Is this p ro p er for the courts to  ask the  employed wife 
to resign from  her service in o rder to render the husband  ‘conjugal righ ts’ 
at his residence, presum ed to  be the  ‘m atrim onial hom e’ under the old and 
outdated  social notions? I t is evident by these cases th a t the low incom e of 
the husband, ill treatm en t by parents-in-law , subordination o f the husband to 
parents, higher education and aspirations o f  the  wife to  augm ent the 
faniily income in o rder to  raise the  standard  o f  living are  the  various cir­

cum stances which com pelled the wife to  seek a jo b . N o  one can expect 
th a t a m odern educated wife w ould subm it to all these situations w ithout 
any revolt. I t  is futile to  im pose such m atrim onial obligations under these 
circum stances against the  wishes o f  the wife.

The Law  Cornmission in its Fifty-ninth R eport suggests revision of 
sections 28 and  39 o f the H indu  M arriage Act and Special M arriage Act res­
pectively. These sections re la te  to  ‘appeals and enfo rcem ent’ com binedly. 
F o r the  enforcem ent o f  decrees and orders the envisaged insertion o f new 
sections 28A and 39A alm ost in the  sim ilar language of existing provisions 
will still leave the m atte r to  be governed under the  respective provisions o f 
the  Civil Procedure Code as discussed above.^"

From  the above discussion the  following questions clearly emerge in 
connection with the relief o f  restitu tion  o f cpnjugal rights :

(/■) Is it necessary to  re ta in  the  relief in  question even in its p roposed
modified form  in ou r laws?

(ii) W hether the law as to  form  and enforcem ent o f decrees is opposed
to  the m odern  social norm s.

I f  the first question is answ ered in the afiirm ative the  second question 
does no t arise at all. N e ither the  M inistry of Law n o r the Law Com m is­
sion has considered the  basic problem s attached  to  these questions. The 
fundam ental principle for the  existence o f  any legal provision is that it 
renders some efTective re lief to  the innocent or aggrieved party  and it is m ore 
so in  the m atrim onial cases. I t  is also expected tha t the law  should always 
accord with the changing social notions o f  a society at a given time,
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in  the  light o f these observations one can safely argue against the  present 
form  o f decrees fo r restitu tion o f conjugal righls which is based upon the 
ou tdated  social circum stances. The question of ‘m atrim onial hom e’ deserves 
due consideration so tha t the wives can be sa \ed  from  the undesirable situa­
tions under the heavy hand o f the law.^^ This view can also be supported 
by the  Pream ble o f  the C onstitu tion  which envisages ‘Equahty  o f sta tus’ and- 
assures the  ‘dignity o f the individual’.

As to  the question o f  enforcem ent o f  decrees it is subm itted th a t out o f 
all the  m atrim onial reliefs the  restitu tion of conjugal rights is the only relief 
which empowers the courts to  direct the unwilling, or so to say, the party  at 
fau lt to  do some positive action. R est o f  the reliefs in m atrim onial law are o f 
declaratory  nature. So the question of.enforcem ent o f decrees involves the 
question ol one's liberty. I t has already been seen above that even a t the 
stage of execution proceedings parties are at liberty to place som e reasonable 
excuses before the courts and the courts can refuse the enforcem ent of such 
decrees under the discretionary provision of order 21, rule 32 of the Code of 
Civil Procedure."** So also the  decrees can be ‘recorded as satisfied’ at the 
instance o f the respondent under section 47 o f the Civil Procedure Code, if 
the  courts are satisfied in the given circumstances.^^ This all leads to the 
conclusion that the decrees are  rarely effected in their true  sense. Even other­
wise, w hat relief can be rendered by merely attaching the property  o f the 
‘judgm ent-debtor as provided for under order 21, rule 32 of the Civil P roced­
ure Code.

W e have seen above that the dharamshastras d id  no t provide fo r such 
relief,'"’ and the  sim ilar was the position  in M uslim L a w T h i s  was applied 
in  respect o f H indus and M uslims by the courts in India during the British rule 
On the  basis of ‘general principles o f law ’ and the ‘nature o f things’. H o w ­
ever, no other specific provision was m ade fo r any com m unity in Ind ia  than 
tha t in the Indian Divorce Act, 1868*® which was based upon the views of 
Ecclesiastical courts in England. The conflict as to ‘reasonable excuse’ and 
‘g round’ was already abandoned in the English Law in 1950.*“ It seems that 
section 22 of the Special M arriage A ct, was accorded sim ilarity w ith that o f
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English law bu t the provisions under section 9(1) and 9(2) of the H indu 
M arriage A ct were enacted on the  basis o f  sections 32 and 33 o f  the Indian 
Divorce Act, 1869. In  view o f this, one can safely conclude tha t this relief 
was introduced in  the  Indian  m atrim onial laws th rough  the English law.

The relief was no t considered by the H indu and M uslim  law givers 
in  the old days. It is also being abolished from  the m atrim onial laws in all 
the civilised societies. O ne ra ther wonders to  no te  th a t when the Law Com ­
mission has based its various recom m endations on  the basis of English law, 
then why the suit was no t follow ed while considering the provisions pertaining 
to  this particu lar re lief ? The so-called recom m endations as to  alternative 
relief in case o f non-com pliance o r relief through counter claim were already 
m ade available in the English law long before.®^

A nd at last the English law having realised the practical difficulties of 
enforcing the decrees for restitu tion  o f conjugal rights abolished this relief 
from  the m atrim onial laws for cver.^" B ut the Indian m atrim onial laws have 
still to  retain  this ‘ad o p ted ’ re lie f^  which is outdated, unsuitable and p rac ti­
cally unenforceable in the presen t day pattern  o f society. The argum ents in 
favour o f this relief said to be based upon the theory  o f  ‘indissolubility o f 
m arriage’ do not find any support in the m odern age. M oreover, by enlarg­
ing the scope o f divorce the Law Com m ission has itself favoured the m odern 
trend of ‘dissolubility’ even on  simple grounds.®* H ence, the practical im por­
tance of this relief as th a t o f enabling the innocent party  to  get some conse­
quential reliefs, viz., divorce if the decree is no t com plied with fo r a period of 
two years (now proposed one year),®® m aintenance Uspendence^^ or perm anent 
alimony after proceedings”  has also been  reduced up to  some extent by 
m aking recom m endations for any relief through counter claim and so on.

It would no t be ou t o f  place to m ention tha t the  Law Com mission has 
unduly throw n the burden  o f  p ro o f over the  respondent (it is very often the 
wife) under section 9(1). T he scope o f ‘reasonable excuse’ fo r withdrawal from 
the society was being enlarged in favour of the respondents (wives) in m any 
o f the decisions by the  courts.®* Over and above this re lief som etim es proves
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to  be intolerable, inhum ane and  contrary  to  the status o f  an  individual. The 
m arital relations can only be guarded  and secured by the  ‘inclinations'®® o f 
the spouse concerned and they canno t be enforced or im posed upon by any 
au thority  o f  law. F o r such a serious aspect o f legal rem edy under the 
m atrim onial law there  is an old saying th a t you can push som eone into the 
w ater bu t you cannot m ake him  to  swim.

In  view o f the above subm issions it can be said in answ er to the first 
question  th a t the  relief o f  restitu tion  o f  conjugal rights should be abolis­
hed  from  the Ind ian  m atrim onial laws so tha t the parties m ight be saved 
from  this barbarous, tim e consum ing and useless rem edy, fo r ever. I t will 
not harm  the cause o f  m arita l relations in any way.
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