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C R U ELTY  IS a ground fo r m atrim onial relief under various personal laws. 
U nder the Indian D ivorce Act a wife is etitled to present a  petition  to  the 
district court or to  the  H igh C ourt for the dissolution o f  her m arriage on the 
ground tha t, since the  solem nisation o f  her m arriage her husband has been 
guilty of adultery coupled w ith cruelty, as w ithout adultery she would have 
been entitled to a divorce a mensa et ihoro. As is clear, cruelty under the 
above provision, by itself, is no ground for dissolution o f m arriage and  the 
wife can sue fo r the  relief only when there is adultery coupled with cruelty on 
the  part o f  the husband.^ T he husband shall be com petent and com pellable 
to  give evidence of o r relating to  such cruelty.^

U nder the  Indian D ivorce Act, 1869 cruelty as a  ground for divorce is avai
lable to a wife only, but, under the  Special M arriage Act, 1954 it is available to 
the husband as well as to  the  wife who m ay present a petition  on the  ground 
th a t the respondent has, since the solem nisation o f m arriage, trea ted  the 
petitioner with cruelty.® T he D issolution o f M uslim  M arriage A ct, 1939 
enables a  w om an m arried  under M uslim  law to ob tain  a decree fo r the 
dissolution o f her m arriage on the ground tha t the husband  treats her with 
cruelty.^ The right under the  A ct is unilateral and  is availablie to  the  wife 
only.

U nder the  H indu  M arriage Act, 1955 cruelty is a  g round for claiming 
judicial separation  and  is available both  to  husband and  wife who were m arried 
either before the A ct cam e in to  operation  or thereafter. T he Act provides tha t 
either party  to  a m arriage, w hether solem nised before o r after the  commence* 
m ent o f  the  Act, m ay presen t a petition  fo r jud icial separa tion  on the ground 
th a t the o ther party  has trea ted  the petitioner with such cruelty as to  cause a
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reasonable apprehension in the  m ind o f  the petitioner th a t it will be harm ful 
o r  in jurious for the petitioner to live with the o ther party.®

Cruelty has no t been defined in the  m atrim onial laws. I t  has been the 
policy o f  legislation to  avoid such a definition. The D issolution  o f M uslim  
M arriage Act, however, m entions, by way o f examjple six situations when 
a n  act may am ount to  cruelty. T hese six situations, available to  the wife only 
are  : {i) th a t the husband assaults her habitually and m akes her life m iserable 
by cruelty o f conduct even if such conduct does no t am ount to physical ill- 
treatm ent; (ii) th a t the husband associates with women o f ill-repute or leads 
an  infam ous life; {Hi) th a t the husband  attem pts to  force her to lead an 
im m oral life; (/v) tha t the husband  disposes o f her property  or prevents her 
from  exercising her legal rights over it; (v) th a t the husband obstructs her in 
the  observance o f her religious profession or practice; and (v/) tha t the hus
band has m ore than one wives and does not trea t her equitably in accordance 
w ith the injunctions o f the  Q ur’an,® T he wisdom o f these six grounds may be 
criticised but it would be ou t o f  context here to  do so.

n
The legislature has, in alm ost all the m atrim onial laws, left it to  the 

jud iciary  to  interpret, analyse and define w hat cruelty is. The judiciary  has 
crossed lengths and breadths in discharging its burden and has declared every 
hum an activity creating physical or m ental hardship  as am ounting to  cruelty. 
Physical force which causes bodily injury,® conduct o f the o ther party  which 
pu ts the health of the petitioner in jeopardy, system atic neglect and  abuse, 
drunkenness,'-' refusal to co-operate in family affairs, false charge o f adultery,'® 
cruelty to a child to wound the m o ther's  feelings, insulting conduct resulting 
in  m elancholia, installing a w om an in the house and threatening to  elope with 
her, association with o ther women, conviction for a crim inal offence in which 
th e  o ther spouse is im plicated against h is/her will, execssive o r revolting sexual 
dem ands,'^ sodomy, unjustifiable refusal to have sexual in tercourse ,’* sterilisa
tion  by the husband w ithout the wife’s consent,'® unreasonable insistence on 
the  use of contraceptives,^ m isconduct in relation to  third person, com m uni
cation  o f venereal disease, unw arran ted  im putations o f unchastity,*® insistence 
to  change his or her religion, com plete denial o f  coitus, have all been held 
to  be acts o f cruelty.
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Russell V. Russell, t h e  noted and m uch recognised case, has given,, 
‘illustrations' th a t constitu te  cruehy but has given no definition of the sam e.' 
I t  lays down:

Cruelty, as in the case o f  fraud, cannot be defined by exact definition, 
but statem ents can  be found as to the elem ents constituting it in a 
particu lar case. T he C ourt is to proceed on the principles and rules 
on which the Ecclesiastical C ourts acted before 1857. T he cases are 
no t a t all in accord, bu t they establish on the whole tha t it is not 
possible to lay down an exhaustive definition, th a t the decisions 
i>hould be looked at as illustrations each depending on its own facts.
Some negative lim itations m ay be derived from  the cases; that danger 
is the ground up o n  w hich the C ourt has generally acted; th a t this 
danger may consist not merely o f the apprehension th a t the accused 
person may inflict bodily injury, but also th a t he may provoke the 
o ther spouse to com m it cruelty ....T he principle is th a t cruelty consists 
o f  the wilful infliction o f  bodily or m ental pain.^’

The case fu rther illustrates ;

There is no legal lim itation to the character o f the cruelty bu t the 
C ourts will consider as an im portan t elem ent o f  the conduct in  ques
tion w hether it is likely to  produce injury to  health; or w hether it 
is calculated to  m ake the discharge o f m atrim onial duties practically 
impossible o r  unendurable.^®

T he court upheld th a t “ the indignity, the  contumeJy, the wounded  
feelings am ount to  cruelty” .'® Similarly “ the indifference, neglect, aversion, 
unrestrained violence, irritability  on the slightest occasion, burst o f  uncontro
lled tem per, force, w hether physical or m oral, system atically practised fo r a 
length o f tim e” have all been held am ounting to  cruelty.®'’ D elineating w hat 
cruelty may m ean, Lord H alsbury, in Russell v. Russell observed the ques
tion  is w hether against the will o f the suffering spouse, m atrim onial duties are 
possible in any intelligible sense when the conduct o f  either tow ards the o ther 
m ust excite feelings o f  h o rro r and even loath ing.” -̂

In Jamieson v. Jam ieson , i t  has been observed th a t there  is no hard  
and fast line betw een the conduct which is cruel and  the  conduct which is
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not, as it cannot be m easured by any absolute or objective standard . Lord 
N orm and  in this case is very sceptical about the definition when he refers

w here the cruelty is o f  the type conveniently described as ‘m ental 
cruelty’, the guilty spouse m ust either intend to h u rt the victim or at 
least be unw arrantably  indifferent as to  the consequences o f  the 
victim. T here is room  fo r difference o f  opinion abou t w hat k inds o f 
case may be covered by the  words ‘unw arrantably  indifferent’.*̂

The judicial in terpretation  in Ind ia  o f the  term  ‘cruelty’ is largely based 
on its English counterpart.

J t  is universally felt and  accepted th a t ‘cruelty’ should no t be defined; as 
any attem pt on it will lead to  auto-lim itation  and restrictive operation  o f  the 
concept. I t is true tha t, as the  m odern  society becomes m ore com plex, so 
emerges the techniques and  ways o f  inflicting strains and  hardships in  m atri
m onial life; and, therefore, any attem pt o f putting  the concept in to  a tight 
com partm ent would frustra te  the m atrim onial rem edy based on it. The uni
versal thinking is th a t th e  concept should be left free and unrestricted  so tha t 
any act may be in terpreted  as am ounting to cruelty. This has, however, led 
to  unpredictability  and speculation . If  the established definition is accepted, 
it will m ean tha t legislative wisdom  in ou r country is either incapable o r 
unim aginative in providing a  definition o f  the term .

I l l

A w orkable definition m ay accordingly be suggested as under.

Cruelty shall m ean and  include :

(a) any m ental pain  sufficient to  cause or which causes ;

(0  hu rt to  the  sentim ents; or 

(li) fear, agony and  harassm ent; or 

(ill) shock and surprise; or

(iv) any disease relating to  gastro  o r/an d  nervous system; or

(v) depression, listlessness, insom nia o r high/low  blood  p res
sure; or

{vi) any disease relating to  heart, m ind, o r  skin; or 

( w )  divulging a family or m atrim onial secret; or 

(viii) calling names or hurling abuses;
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or

{b) any physical pain or infliction sufficient to  cause o r which 
causes ;

(0  grievous hurt; or

(if) beating or use o f  force o f any kind; o r

{Hi) restrictions on m ovem ents sufficient to  cause wrongful 
restra in t o r w rongful confinem ent; o r

(tV) restrictions on association am ounting  to  denial o f  funda
m ental rights; or

(v) denial o f  food, shelter o r o ther physical facilities; o r

(xi) beating or causing physical pain or denial o f food, shelter 
and o ther physical facilities to  the near and dear ones;

or

(r) m oral injury sufBcient to  cause o r which causes :

(0  a ttack  an d /o r loss o f  reputation ; or 

{it) denigration o r  scandal; or 

{Hi) suspicion against character; or

(iv) false charge o f habitual drinking or use o f  any intoxicant 
sufficient to cause annoyance or danger to  the  petitioner; or

(v) false charge o f  keeping concubine o r param our o r  moving 
o r  associating w ith w om en o r m en o f ill-repute and bad  
character w ithout reasonable excuse thereof; o r

(vi) aspertions on  o r the unw arran ted  accusations o f  the  perso
nality  and achievem ents; o r

(vi7) tarnishing o f  th e  image; or

(vr/i) false allegations against the virtues, acts and conduct; or 

(f.v) false accusation o f leading an im m oral life;

or

(d) social harm  an d /o r degradation by-:-

(/') creating o r p ropagating  contem pt in the society; o r 

(//) m aking false accusations to  the  m aster, the em ployer, or the 
guard ian  with in tention  to harm  the petitioner; or

{Hi) defam ation; or
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(iv) encouraging or inciting people for the social boycott o f  the 
petitioner; or

(v) calling the petitioiier names, in the public; or

(vi) obstructing or attemptnig to obstruct either himself/herself 
o r  in association with others the petitioner from the Use of 
family, community o r  public home, eating houses, parks, 
wells, places o f  worship and entertainment; or

(vii) encouraging, propagating or inciting castefsm, regionalism, 
linguism, clannisiipess and untouchability;

o r

(e) ignoring, obstructing or attempting to  obstruct family traditions, 
practices and culture;

or
( / )  causing annoyance, irrtiation and pin-pricks by words, acts or 

conduct sufficient to  call upon the mental and physical health;
or

(g) insults in private or in public by words, acts o r  conduct;
or

(h) unreasonable o r  excessive demands on the  economy of the 
family or misuse or abuse o f  the family income or property;

or
(/) refusal to normal intercourse;

or
( j )  nagging;

or
(k)  political incompatability;

or
(/) indifference to nationalism and /o r  apathy towards the national

good;
or

(m)  making the marriage impossible to be endured and rendering 
life almost unbearable.

These grounds should be available to  the petitioner for  seeking divorce 
if m atrimonial relief has a t all to be m ade meaningful.

The above is a tentative break-up o f  what cruelty should mean. The 
reasons for providing a workable definition of the term  is to  avoid ‘speculation’ 
a n d ‘beating about the b ush ’ methods in defining the  term. I t  would, if no t 
abolish, minimise the operation o f  what is generally known as ‘judicial
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hunch’. A  definition would ensure ‘predictability’ which is the most im por
tant quality o f  justice and law. In  the absence o f  any definition, the scope 
for judicial speculation is high, so much so, th a t  sometimes it crosses all 
limits of hum an imagination. F or  example, where cruelty means “'an  abso
lute impossibility that the duties o f  married life can be discharged.” -  ̂ To 
quote Lord Halsbury, “ the phrase ‘impossibility’ m ay .. .be  criticised and it 
may be suggested tha t in  no conceivable set o f  circumstances could such a 
phrase be justified.” ®̂ Similarly, difficulties may arise to interpret the term 
‘violence’, i f  used w ithout predicate and epithets. To quote  Lord Brougham 
in Patterson  v. Patterson,^^ violence means “ not merely violence but things 
far short o f  violence.”  Likewise “ withdrawing.from her society” may mean 
“ coldness towards her; leaving her apartment; telling ‘her father tha t he will, 
on no account ever renew his cohabitation with her; stating tha t he is 
wi"etched in consequence o f  his marriage.

According to  judicial stretch o f  the term, therefore, ‘cruelty’ 
may mean ‘anything and everything’. N o  hum an  wisdom and prudence 
will admit ‘anything and everything' to  m ean  ‘cruelty’ howsoever 
diverse and changing the social, economic, moral and cultural conditions 
of the society may be. The fear tha t  a  definition o f  the term will 
circumscribe the scope o f  judicial interpretation may be baseless as the 
‘circumstances’ tha t  would constitute cruelty would still be open and 
subject to judicial interpretation, acceptance and verdict. Such ‘circum
stances’ would always elude a priori definition and hence the judiciary would 
always be free to define such ‘circumstances’ within th e  definition given 
above. It is apt to  refer to a note  o f  caution by Lord Tucker wherein he 
admits : “ I t  is in my view equally undesirable if no t impossible by judicial 
pronouncement to create certain categories o f  acts o r  conduct as having or 
lacking the nature  or quality  which render them  capable or  incapable in all 
circumstances o f  am ounting to  cruelty.” ®̂

It is not the purpose o f  this paper to discuss what has already been 
said by the courts abou t the  interpretation o f  the term  ‘cruelty’ o r  its 
analysis. N o r  does this paper  intend to reproduce what learned men have 
said and opined abou t ‘cruelty’. The  approach  of this paper  is exclusively 
pragmatic and it tries to  m ake a suggestion to the Law Commission and 
the government to provide the ‘term ’ a ground to  stand upon rather thaq 
keeping it hanging.

CONCEPT OF CRUELTY UNDER THE HINDU MARRIAGE ACT  177

24. Russell v. Russell, (1897) A.C. 395, 421.
25. Ibid.
26. 3 H.L.C. 308, 328, 333.
27. Supra note 24 at 422.
28. Jamies,in v. Jamiesnn, (1922) A.C. 525-550,


