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T H E  LAW 'Commission in its F ifty-nm th-R eport on the H indu Marriage Act,
1955 and Special M arriage  Act, 1954 has recommended certain guide­
lines for liberalising the divorce provisions o f  the H indu  Marriage Act. 
The law of desertion indeed froms a significant pa r t  o f  divorce provisions 
inasmuch as the phenomenon o f  separation is closely linked up with the anti­
cipated divorce proceedings. This paper proposes to review the law o f  deser­
tion as a ground for a matrim onial relief with a view to suggesting improve­
ments in the existing law.

Under section 10 (1 )  (a) o f  the H indu M arriage Act, desertion 
for two years is a g round for a decree for judicial separation. Under section 
13 (1 A) (/) o f  the said Act, it is competent for  either party to present a peti­
tion for the dissolution of  marriage, by a decree of divorce, on the 
ground that there has been no  resumption of cohabitation between the 
parties to the marriage, for a period of two years or more after the passing of  
a decree for judicial separation.

Under the Special M arriage Act, desertion is a g round for jud i­
cial separation as well as for divorce. Section 27(b) provides that a peti­
tion for divorce, may be presented on the ground tha t  the respondent has 
deserted the petitioner without cause for a period of  at least three years 
immediately preceding the presentation o f  the petition. U nder Section 23(1) 
{a) a petition for judicial separation may be piesetited on  the above ground. 
By section 27(2)(?), the  petition for divorce can be presented one year 
after the passing of a decree for judicial separation.

Section 28 of the Special M arriage Act lays down th a t  a petition for 
divorce may be presented on the ground that parties have been living separa­
tely for a period of  one year or more; that they have no t been able to  live 
together and tha t  they have mutually agreed tha t the  marriage should be 
dissolved. On the m otion  of  both  the parties made no t earlier than  one year 
after the date of  the presentation of  the petition, the decree will follow.
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T h e  L aw  C o m m iss io n  h a s  rec o m m en d e d  in  its rep o r t  o n  the  H in d u  
A ct t h a t :

(I) Like the Special Marriage Act 1954, the H indu  Marriage Acf,
1955 should also be amended so as to  enable the parties to initiate 
divorce proceedings one year after the passing of  the decree for 
judicial separation.^

’(2) The following should be made a ground for  divorce : tha t  in a 
suit under section 18 of the H indu Adoptions and M aintenance Act,
1956 or in a proceeding under section 125 o f  the Code of Criminal 
Procedure, 1974 a decree or order, as the case m a y b e ,  has been 
passed against the  husband  awarding maintenance to the wife n o t ­
withstanding that she was living apart  and that since the- passing of  
such decree o r  order, cohabitation between the parties has no t been 
resumed for one year or more."

Tt will be seen th a t  the above stated law and recommendations speak of 
two things; (i) technical offence o f  desertion, and (ii) separation  o f  parties 
resulting into cessation o f  cohabitation. In fact the la tter is the part and 
parcel o f  the former, therefore, the distinction between the two lies not in 
the concepts o f  desertion and separation bu t between the effects of the two. 
Desertion itself is a ground for a m itr im onia l  relief, whereas, separation not 
amounting to desertion asserts itself through m utual consent o f  the parties to 
take divorce o r  th rough the  fact of a decree for maintenance. The existing 
law as to  desertion being uncertain  and  incomprehensible need to be examin­
ed. The fact o f  actually living apart  o f  the parties has not presented any 
problem. The p ro o f  o f  separation is simpler than the task  of proving deser­
tion. In order to enable the parties to seek divorce or judicial separation on 
the ground of desertion it is necessary tha t the current law on the subject is 
improved.

II

Now, after nearly twenty years o f  the working of the Special M arriage 
Act and the H in d u  M arriage  Act, we have at our disposal valuable judgments 
which will help u s  in tooling up  and increasing the certainty o f  desertion as 
an  effective g round for a matrim onial relief! I t  is submitted that any p ro­
gress towards liberalisation of  divorce provisions will be  incomplete if care 
is not taken to simplify those provisions. F o r  instance, it  is recommended 
tha t  the waiting period o f  two years after the  passing of  the decree of judicial
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separation should be reduced to  one year. In  o rd e r  to make this provision 
effeciive, is it not necessary to  provide tha t the grounds for obtaining judicial 
separaiion are made certain and understandable? The ground of  desertion 
is so uncertain and ambiguous tha t  more often than not it fails lo get judicial 
separaiion.

The law does not give a definition o f  desertion. Perhaps the legislature 
was right in not a ttem pting to  define ‘desertion’ in the early fifiees, as the 
subject is highly charged with emotions.

In Bipin Chandra v. Prabhavati^ the Supreme C ourt relied upon th-; 
English definition'on the subject.

In its essence desertion means the intentional perm anent forsaking 
and abandonm ent of  one spouse by the other w ithout reasonable 
cause. It is a total repudiation of  the obligations o f  marriage.

Desertion is not the withdrawal from a place bu t from a state of 
things, for what the law seeks to enforce is the recognition and dis­
charge of the com m on obligations o f  married state, the state of  
things may usually be termed, for short “ the h o m e” . There can be 
desertion w ithout previous cohabita tion  by the parties, o r  without 
the marriage having been consummated.'*

<

I t  will be seen tha t  the emphasis, in the above noted definition, is on the 
withdrawal o f  the respondent from the obligations o f  marriage notwi[hstand- 
ing the parties living under  the same roof. Since desertion is a total 
repudiation o f  the obligations o f  marriage, it may be established by the peti­
tioner on p roof  o f  wilful neglect on the part of the respondent. It follows, 
therefore, the petitioner has to prove tha t it was with a. deliberate intention 
tha t  fact o f  complete cessation o f  martial obligation was brought about by the 
respondent. In every case o f  desertion, it  is incumbent for the petitioner to 
prove both the animus and fa c tu m  o f  the cessation o f  marital life. Accord­
ingly, the words desertion o r  separation have subjective meaning and are 
least related to the formal togetherness of the spouses.

Desertion cannot start  unless the guilty party  is capable  o f  forming the 
intent to desert and  tha t  in tention must continue lest the desertion comes 
to an end. A  spouse who leaves the o ther when insane, or who becomes
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insane la te r ,  canno t logically be in desertion. In  Tantra v. Tantra,^ the  
husband  was in desertion and was a  victim o f superveiiiag lunacy for about 
two years. The wife’s petition could succeed w ithout difRculty on the 
ground of desertion which had run for three years perior to his becoming a 
mental patient. I t  is submitted that the law should  a t tem pt to  clarify the 
position. Perhaps it will be desirable to regard desertion as continuing even 
if the deserter later becomes incapable of forming any intent to desert, 
Howevei, an  insane person cannot start desertion. Insanity^ o f  the respon’ 
dent nullifies the petit ioner’s charge o f  wilful neglect in constructive desertion,

III

The concept o f  d eser t ioa  has become com plicated  o n  account of  the 
following factors :

(r) It is not clear as to  what am ounts  to  constructive desertion.

(a) Law requires tha t  desertion should be w ithout a  reasonable cause. 
I t  is difficult to specify as to what am ounts  to  a reasonable  cause.®

There has been a num ber o f  cases wherein the  partie;s do not say even 
‘hello’ to each other consequent upon  a  to ta l rup ture  o f  family or communal 
life but still they continue to  reside under the same ro o f  for, the social and 
economic conditions do not permit the offended party to  find a n ’ alternative 
settlement. The expression ‘wilful neglect’ in the  explanation to  section 10 
of the H indu  M arriage  Act obviously covers such cases often referred to as 
cases o f  constructive desertion. It is another th ing th a t  many H indu  women 
who though deserted by their husbands in the legal sense, are least inclined 
to get a matrimonial relief. They would ra ther  seek a roof overhead and 
maintenance under the H indu  A doptions and M aintenance Act, 1956 than go 
in for a  dejure separation. It  is no t widely known th a t  paym ent o f  main­
tenance is not a defence to  a charge o f  desertion.’ The law should make it 
clear that paym ent o f  maintence is not a defence to a charge of  desertion.

In some sections of the H indu  community, the  economically dependent 
party, invariably the wife, is thrown out o f  her m atrim onal Jiouse. I f  she 
has no parents or place to  go to she will either take recourse, to suicide or will 
take  refuge in some hom e for destitutes. In the absence o f  legal aid centres, 
marriage counselling and due to  unambiguous law, many cases of  construc­

tive desertion are no t b rought to courts. It is subm itted  th a t  the law should
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make it clear tha t  legal desertion includes constructive desertion. The expre­
ssion ‘wilful neglect’ has failed to make it abundantly  clear to common people 
tha t the law takes care of  such cases. W hether the offended party is forced to 
leave the house, o r  driven ou t of it or compelled by financial conditions to 
live under the same roof, the law must recognise in each o f  these cases the 
ground o f  constructive desertion for bringing abou t a matrimonial relief. 
The present day housing problem is so acute tha t  even after divorce, parties 
live under the same roof at the  same places.®

IV

It is said th a t  marriage is one long conversation, chequered by disputes. 
The public policy for the preservation o f  the institution o f  marriage is least 
inclined to take cognizance o f  these disputes. However, the  legislature and 
judiciary recognise the need to  ‘bury’ a dead marriage when it becomes a 

- source of grave hardship.

When a party  is in desertion, (he conduct o f  the o ther becomes impor­
tant from legal point of view. The expulsive conduct o f  the respondent is 
described under the  law as existence o f  a reasonable cause. The expression 
reasonable cause includes every cause which in a given situation appears to be 
reasonable to a court justifying a spouse to desert the other spouse.® This 
view is consistent with the English law on the subject.^**

Any matrimonial offence, if proved, is a g round for the other spouse 
withdrawing from cohabitation . Further, conduct which falls short o f  a 
m atrimonial offence, is conduct not amounting to  cruelty or adultery, may 
excuse desertion.

It will be seen tha t the meaning o f the expression reasonable cause has 
been source o f  profuse litigation and has rendered the results of a petition 
uncertain. The case of Lachm an  v. M eena^- would no t have gone to the 
Supreme Court but for the uncertainty posed by this expression. The wife
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went ab road  w ithout telling the husband. They exchanged correspondence. 
The husband  was telling her from his com m anding  position tha t  she should 
give up her holiday and  come back to him immediately and  she, on her part,  
was persuading him in a subdued tone to permit her to stay for a few m onths 
and promising to come back thereafter. In reply to this the husband charged 
her with unchastity  and leading a fast and reckless life. Even so, she sent a 
reply couched in a dignified and temperate language denying his allegations 
and stating th a t  she would  re turn  in a few months. On her re turn  to  India, 
she expected tha t  the husband  would invite her or  send somebody to take 
her back to  his hom e as he used to  do in the past and  when the husband’s 
sister got married she was not even invited by him. The Bombay High C ourt 
held that he had no good case for judicial separation on the ground of  her 
desertion because the letter accusing her o f  leading an  immoral life constitut­
ed a reasonable cause for her being in desertion. The Supreme C ourt  by a 
majority o f  four to  one (Subba R ao , J; contra) reversed the High C ourt 
decision on the following principle :

tha t the conduct o f  the deserted spouse (husband) Which is proved 
not to  have caused the deserting spouse to continue the desertion 
does not put an end to the desertion appears to  be self-evident and 
deducible from the legal concepts underlying ' the law as to 
desertion.^®

There was evidence to  support the conclusion th a t  she attached not much 
significance to that letter, stayed ab road  for nearly one year and did not write 
any more after sending a  reply denying the allegations. Despite the silence 
of the husband and lack of  any effort to bring  abou t an end to the desertion, 
it was held tha t  the wife continued in desertion not because of  the attitude o f  
the husband but despite his anger.

It is to  be remembered that in this particular case the parties belonged to 
high middle class and the im portan t evidence could be found in the letters 
exchanged between the  parties. T he  entire m anner in which the wife, as -a 
rich m an’s daughter, stayed away from her h u sb an d ’s hom e was inconsistent 
with the social ethos and customs o f  H indu  society. H er reticence on return  
to India made her in tention to be in desertion eloquent. It is submitted that 
in ascertaining whether there  was a reasonable cause justifying desertion the 
socio-economic condition o f  the parties must be taken into account: In.middle 
class Hindu society or even under a lower middle class society, a H indu wife 
dare not behave in the manner the wife acted in this case,
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N o doubt, interpretation of a given case in the light o f  socio-economic 
conditions of  the parties makes the task of the judiciary a serious and com ­
plicated one bu t this canno t be avoided. Recent times have witnessed great 
upheavals taking place in  ou r  social set-up. Proliferation of  nuclear families, 
spread o f  literacy, emancipation of  women, inter-caste and inier-faith marriages 
are some of the marked modern features o f  our society. Undobutedly they 
have affected the traditional set-up but it cannot be said tha t the old order 
has completely yielded place to the new. It may take a couple of centuries 
or even more when the undivided families, oceans o f  illiterate and unemployed 
women, and indogamous marriages will be found as a trace of the past. In  the 
circumstances, the family law has to  be devised in such a fashion so that it can 
deal with the family problems of both the blocks in the society in a right pers­
pective. In the absence of evidence as to the correct ratio of  difference in the 
sizes o f  the two blocks, the author ventures to  say it is one to hundred.

The consent or wish of  the deserted spouse may be inferred by words or 
conduct. Refusal to accept a genuine offer to resume cohabitation, adultery, 
or remarriage on the pa r t  o f  the deserted spouse may be suggestive o f  such 
consent or wish depending upon the circumstances of each case. Hence, it is 
submitted that the court should exercise its discretion in determining whether 
the sum total of the effect o f  the 'conduct o f  the petitioner had the impact of  
altering the intention of  other to live apart. C ontinuation or the question of 
desertion being alive is a question of fact for each case and, therefore, the 
law cannot be asked to list vip infinitely complex situations.

The legal desertion m ust pass throughout the prescribed statutory period 
and its permanency m ust no t be disrupted at all. It is now well established 
that the burden is on the petitioner to  show tha t desertion without 9ause 

-subsisted th roughou t the statutory period. The deserting spouse must be 
shown to have persisted in the intention to  desert throughout the whole of  the 
two or three years period as required under the particular law concerned.^^

The desertion terminates as soon as the parties resume cohabitation in a 
bid to bring abou t reconciliation. This is so because desertion is a continu­
ing offence and it terminates as soon as the intention to permanently forsake 
the  spouse is abandoned  by resumption o f  cohabitation. In the circums­
tances, if the a ttem pt to bring about reconciliation proves to be unsuccessful, 
the deserted party is supposedly required to wait for the prescribed statutory 
period for desertion to  mature afresh. The position is indeed repugnant to
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the very climate of reconciliation and hence calls for an  immediate am end­
ment in the,law.

Section 23 of the H indu  M arriage Act, and  section 34 of the Special 
Marriage Act encourage reconciliation but this lacuna in the law o f  desertion 
destroys the very spirit o f  these two respective sections. By way o f  com pari­
son, it may be pointed  o u t  that in English law under the Divorce R eform  
Act, 1969 section 2(l)(c) periods o f  cohabitation o f  up  to  six months are to be 
disregarded in determining whether the period for which the respondent has 
deserted the petitioner is continuous, though  the actual periods during which 
the parties live together are not to  be counted as part  o f  the statutory period 
o f  desertion.
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As already noted, barring the H indu  M arriage Act and the Indian 
Divorce Act, desertion for three years is a g round for divorce. It is sub­
m itted that the desertion has a potentialiaty to  be a ground for divorce also 
under the H indu  law. This will become clear if we take  a random  account 
of  the beginnings o f  desertion. Invariably an act o f  desertion comes to surface 
only after the occurrence o f  matrimonial friction between the couple. Our 
social set-up reacts very favourably to  reunion and reconciliation as the 
family ties are still strong and elders function as self-appointed guardians o f  
the welfare of  younger ones. Despite these circumstances if estrangement 
continues, it can be safely presumed that the deserted spouse has already 
suffered a wrong which served as executioner o f  • the marriage and  what 
re.nains now is just the empty shell to be destroyed by the am m unition  of 
desertion.

It may be asked why does the deserted spouse prefer a matrimonial 
relief on the ground o f  desertion and why no t on the preceding wrong which 
is often cruelty in all its infinite dimensions or adultery or the alike .grave, 
weighty and  convincing conduct? According to the outcome o f  an unoifficial 
survey the ground of desertion, especially in uncontested or ex  parte  cases, 
saves the grace and dignity o f  the spouses. I t  is indeed a peculiar characte­
ristic o f  the institution of marriage tha t  even when the end p f  relations be­
comes inevitable the parties want the maximurn fairness, minimum bhterness, 
distress and humiliation.

F u r th e r ,  it is s u b m i t te d  t h i t  dese r t ion  fo r  tw o  y e a r s  with m u tu a l  co n sen t  
o f  the par t ies  to  the  p roceed ings  fo r  d ivo rce  b e  m a d e  a  g ro u n d  fo r  d ivo rce  in 
all the  family laws Such a p rovis ion  will p ro v id e  a  n u m b e r  o f  safeguards 
for  the resp o n d e n t  an d  e l im ina te  false an d  collusive pe t i t ions  en c o u rag ed  by



the existing strict laws. The respondent should be given the liberty to with­
draw his consent a t any time and then the proceedings should be stayed. 
Withdrawal of the consent at the hearing would thus appear effective. The 
obvious disadvantage in the event o f  such withdrawal are considerable waste 
of  the petitioner’s lime, energy, money and also it may produce uncertainly. 
The threat to revoke consent might also be used as a form  of blackmail to 
obtain generous financial arrangements. However, in terms of expedition, 
fairness and justice to both the parties, the provisions will come to be regard­
ed as having social o r  therapeutic value replacing the purely legal or punitive 
approach.

Desertion for two years without the consent o f  the respondent to divorce 
proceedings should, however, be a ground for judicial separation only.

Finally, I submit that there is a need to assimilate certain grounds for 
matrimonial relief under the concept of desertion. F o r  instance, absence for 
seven years, imprisonment for seven years, sauyas o r  civil death could easily 
be viewed as modifications of desertion. In these cases, animus deserendi 
and fa c tu m  o f  desertion are established by the very nature  o f  the circums­
tances. Similar approaches will result into simplification o f  our much 
complicated mess of family laws. It may be recalled tha t  in English law there 
is only one ground for divorce while the H indu  M arriage Act speaks of  not 
less than a dozen. It is hoped that the task of the liberalisation of  strict law 
will not exclude considerations of simplification which are equally important 
to  subserve the interest o f  the people.
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