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T H E  Y E A R  1975 h is  been declared by the U nited  N ations as the  In te rn a 
tional W om en’s Year. All the  nations lent support to  this announcem ent by 
various m easures as sem inars, publications, resolutions and appoin tm ent 
o f  com m ittees and commissions. In this Sem inar, w hich held in  the In te r
national W om en’s Y ear, it was, therefore, bu t ap t to  m ake an  a ttem pt to  
evaluate the two statutes under discussion, w ith special reference to  the ir 
im pact on the position o f H indu wom en. M ore than  a century back began 
the m arch o f  H indu women tow ards the  goal for equality of status. A t 
presen t a H indu wom an has gained equality with m an in her legal status 
though not in her social and  econom ic status. The enactm ent o f  the H indu 
M arriage A ct 1955, and the Special M arriage Act 1954, is a m ilestone on her 
pa th  leading to  equality o f status.

The m atrim onial status of a H indu women under the ancient H indu 
legal system was far from  satisfactory. M arriage was the m ost im portan t 
event in  the  life o f a H indu  w om an and was considered absolutely essential 
for her as it was the only sam skara  o r purifying cerem ony prescribed to  her 
by religion. She was firmly w rapped by the sanctity o f  m arriage which, 
according to  dharmashastras, was a holy union for the life and  beyond. 
T he purity required from  her for the sanctity o f  m arriage claim ed her as a  
wife even in her childhood. The child m arriage gave her no  opportun ity  for 
education and  m ade her ignorant and  m iserable. The concept o f  husband  
and  wife as counterparts m erged her individuality with th a t o f  h er husband, 
and  the accom plished husband learned in Vedas dom inated her in all respects. 
As the ‘holy un ion ’ o f  a  H indu m an was n o t lim ited to  one w om an, the 
child wife had to  spend her days often in the com pany o f co-wives.
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T he ideal o f  pativrata, i.e., being devoted to  the husband alone, not 
merely implied fidelity to the husband, but also service to  the husband as the 
only duty o f  the wife and her m ain purpose in life. The puranas m ade her 
believe the  thrilling miracles a w'oman could do with her pativrata, quoting 
the  instances of Savitri getting back her husband after his d eath  and D am a- 
yanti burning the hunter to  ashes, by sheer pativrata. The puranic literature 
records ano ther instance w here a husband, suffering from  leprosy dem anded  
o f  his wife to  take  him  to  the house o f a p rostitu te  on her shoulder. The 
lofty ideal o f  sacredness and perm anency o f  m arriage m ade it indissoluble 
in  all circum stances w hether he was cruel, ill-tem pered, vicious, diseased, 
d runkard , adu lterer o r even m urderer. On the death  o f  her husband  she had  
either to  follow her husband by im m olating herself with his body on the 
funeral pyre or to  lead chaste life however young she m ight be renouncing all 
the joys o f  life. But a husband im m ediately after the death  of his .wife was 
expected to  m arry  because the com pany o f a  wife was essential to  keep the 
sacred Are kindled. Thus, under the ancient H indu law the two p artners o f 
the  m arriage were no t considered as being equals in the ir obligations and 
privileges.

The concept o f m arriage pu t forth  by our ancient sages as the m ost sacred 
sacram ent irrevocable and indissoluble is a very lofty ideal, but they did no t 
provide fo r the natural unfortunate problem s which m ight crop up after the 
m arriage. This was because m arriage was considered as a social duty tow ards 
the  family and the com m unity and there  was little or no heed paid  to  the 
in terest o f  iodividual. The social background provided by the au thoritarian  
jo in t family and caste w ith its dom inion in  all spheres o f life, perhaps, affor
ded no scope for the evil effects o f the child m arriages, polygyny, irrevoca
bility o f m arriage and  denial o f  rem arriage to  widows. In the  ancient H indu 
society o f  peace and plenty, where m ost o f  the people were occupied only 
with rehgious and agricultural duties, th e  elder m em bers o f  the jo in t fam ily 
m ust have affectionately protected the  wom en, w ho were m arried  intp 
their fam ily after the ir selection, w hether she was a child wife o r a co-wife 
o r a widow and m ust no t have given any chance for any disharm ony between 
th e  co-wives or the husband  and wife. The m atrim onial law laid dow n by 
o ur ancient sages, therefore, was w ith an optim istic view unham pered by 
pessim istic fears and was fitting in only w ith the  ancient set-up, T he law 
was qu ite  unsuitable for a changing society. In  a later period these evils as 
child m arriage and  polygyny and also denial o f  divorce and rem arriage o f  
widows resulted in th e  ru in  o f  wom en and m ade them  the caged birds o f  
o f  the  household. The position of w om en deteriorated considerably and  they 
were merely the housew or^ers and  philcj bearers at the m ercy o f m eq.
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W ith the beginning o f this century people becam e conscious abou t the 
injustices done to women, and individual efforts o f social reform ers and collec
tive efforts of various m ovem ents and m issions fo r the  uplift of w om en began 
to  bear fruits. The concrete result o f  the  constan t efforts o f  bo th  celebrated  
m en and women for elevating the m atrim onial status o f a  H indu w om an is the 
passing o f the various statu tes as the H indu W idows R em arriage / \c t, 1856 and 
the  Child M arriage A ct o f  1929. B ut the culm ination o f such s ta tu to ry  m eas
ures was the passing of the  H indu M arriage Act, 1955 which gives sta tu tory  
p ro tec tion  and  equality in  m atrim onial status to  a  H indu w om an. The A ct has 
in troduced  m any radical and revolutionary  changes in  the  H indu  m atrim onial 
law  and has tried to wipe away the tears o f  a H indu wife by its provisions 
o f  m onogam y, m atrim onial reliefs and  m aintenance even after divorce.

II

T he first provision o f the A ct which affects a H indu w om an is section 
2 o f the A ct, which gives a very wide scope to  the  expression ‘H indu’. The 
A ct perm its a H indu girl to m arry  a  H indu o f any four castes o r a H indu 
who may be a V irashaiva, L ingayat or follow er o f  B rahm o, P rarth an a  or 
A rya samaj, or a H indu by conversion from  any o ther religion, or to  a
person who is a  B uddhist, Ja in  or Sikh by religion. Previously, the
bridegroom  was to  be selected from  the ^am e subcaste so tha t the girl would 
easily fit in to  the family o f the  groom , having the sam e custom , m anners
and ways o f  living. T he A ct has given a  very wide Scope for the selection
o f a groom  m aking it an  easier task. This progressive step o f  perm itting  
intercaste m arriage, no doubt, is in keeping with the m odern views o f a cos
m opolitan society. But the tim e is not yet ripe for a H indu fa th e r to utilise 
this provision as he is still bound by his custom s, belief and social prestige.

The introduction of the rule o f the m onogam y am ong conditions o f  valid 
m arriage under section 5(/) o f  the Act is the m ost welcome change supported 
even by the orthodox H indus. T he Ran Com m ittee Report reveals th a t some 
objections had  been raised even against this rule. The argum ents o f  the 
opponents were th a t m onogam y would lead to  increased concubinage and 
conversion to  Islam  which perm its four wives. They were o f  the view tha t 
“ if  a m an is healthy and  wealthy he should be allowed to  m arry  again”  and 
“ why should he be deprived o f a right which has been enjoyed by him  for 
th ree thousand years ?” There is 'n o t m uch force in their argum ents. The 
apprehension tha t H indus will becom e M uslims to enjoy the benefit o f polyg
yny was neatly  countered by a lady witness before the R au Com m ittee tha t if 
m onogam y were no t enforced a H indu  w om an m ight tu rn  C hristian  to secure 
the benefit o f  m onogam y. Though m onogam y has been the ideal o f  a H indu
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m arriage, an d  has been prevalent, polygam y in m any cases and polyandry in 
rare  cases tarn ished the sanctity o f H indu m arriage. The rule o f m onogam y 
is the rule o f  law o f nature, it has brought the H indu m en in the  same posi
tion as H indu wom en, under the provisions o f  the law and thereby m ade them  
the real equal partners o f  life. It is this provision o f the Act which has m ade 
our law regarding H indus on p ar with the laws o f the civilized countries o f  the 
world.

The enforcem ent o f the rule of m onogam y is strictly effected by section I I 
and  section 17 o f  the Act. A  m arriage in contravention  o f  this clause is in
valid under section 11 and on petition  by either party  to such m arriage it m ay 
be declared null and void. Section 17 declares a m arriage in contravention 
o f clause (/) of section 5 void and such m arriage is punishable as an 
offence under section 494 and section 495 o f  the Indian Penal Code. The ru le 
o f  m onogam y as laid down in section 5 (0  th a t “ neither party  has a  spouse 
living a t the  tim e of the m arriage” , is extended by in terpreta tion  to  a spouse 
who is divorced. In  Biswanatha M itra  v. Anjali M iira,^  A njali got a 
decree of divorce under the Special M arriage Act bu t after two m onths, be
fore the  lapse o f  one year, she m arried  M itra . I t was held th a t under the  
existing circum stances it m ust be deem ed to  have a spouse living a t the time 
o f the m arriage within the m eaning o f  section 5 (/) of the Act and such 
m arriage would be a nullity.

T he contravention  o f section 5(/) m akes the m arriage void only on peti
tion  by either party  to  such m arriage. In case a husband m arries a second 
tim e the first wife is no t entitled to  present a petition  for nullity o f the second 
m arriage under section I P  and she is left w ithout a  remedy under this Act 
except to  surrender her husband  to  the second wife and get judicial separa
tion. To p ro tect such women it is necessary to perm it an ‘ aggrieved p a rty ” , 
instead of “ either party  o f  such m arriage” , to  present a petition for nullity o f 
m arriage.

The conditions fo r a valid m arriage do no t prescribe th a t the  bride 
should be a m aiden. A  widow o r a divorcee is dealt on equal footing with 
a m aiden. A  H indu widow is perm itted to  m arry from  1856 bu t few widows 
had  the courage to  lake  advantage o f the law due to  fear o f the social 
structure. A  widow with children, som etim es may no t prefer a  rem arriage 
apprehending bad treatm en t tow ards the children. But the problem  
o f  a young widow w ithout children may be the non-availability o f  a

262 THE HINDU M ARRIAGE & SPECIAL M a R R Ia GE ACT!S

1, A I.R. 1975 Cal. 45.
2. Sec Amarlal Goru V.  Vijayabai, A.I.R. 1959 M.P. 400; Lakshmi Atr.mol y. Ramas*

wami Nakker, A*1,R. 1960 Mad- 6. '



good m atch. The Jegislation has m ade ro o m  fo r the rem arriage o f  a  widow 
and now it is in the hands o f  the  social reform ers to .im prove her lot. A  
legislative provision prohib iting  th e  m arriage o f a m aiden with a w idow er will 
no doub t induce him  to  m arry  a widow.

The H indu M arriage A ct prescribing fifteen years as th e  m arriage
able age o f  a girl has simply re ta in ed  the provision o f  the  Child M arriage A ct, 
1929 which was passed when early  m arriage was the characteristic  feature  o f  
H indu  society. The H indu M arriage A ct has ignored la ter developm ents 
and subsequent trends o f  though t on  this sub jec t o f capital im portance. T he 
age limit prescribed abo u t ha lf a cen tury  back is being continued  as the law 
today. This deserves a review, and the age lim it should be raised a t least to  eigh
teen years as w arran ted  by the recen t changes in the family set-up. T here has 
been a  distinct change in the o u tlook  o f  the  people which has been reflected 
in a gradual rise in the age a t th e  tim e o f m arriage. A  girl o f  fifteen years 
may be only a  school going girl unaw are  o f  the responsibilities or im plica
tions o f  a  wedded life. E ducation  has becom e indispensable no t only fo r 
econom ic independence bu t also fo r m aking a w om an w orthy partner. A 
young m an nowadays prefers to  en te r in to  m arried life only after getting him 
self duly employed which is usually a tta ined  by the tim e a m an reaches the  age 
o f  th irty , and for him  a girl o f  15 years is a  misfit partner.

The legislation should give expression to the changed conditions 
and concept and fix the  m arriageable  age fo r a girl and  a  boy a t eighteen and  
tw enty years respectively, in w hieh case there is no need for enum erating  the 
guardians o f  m arriage. The difference o f age betw een the  spouses should be 
lim ited by the A ct in o rder to  save a young girl from  being sacrificed to  an  
old m an. V atsyayana in his Kamasutra^ suggests th a t the bride should  be 
younger than  the bridegroom  by a t least three years. Though the suggestion 
m ade by the sage m ay be ideal, various practical difliculties in the selection 
o f  a suitable groom  may ren d er it n o t always possible.

However, it is essential to  lim it the  difference o f  age between 
bride and bridegroom  to  a m axim um  o f ten years. I t is also necessary 
to  prohib it a  m arriage i f  the bride is m ore  _ than five years o lder th an  the 
bridegroom  for the legislation should n o t give any room  fo r a H indu  
to invade the sanctity o f m arriage by foreign ideas. Even after the 
passing o f  this Act, ch ild  m arriage is valid because a  contravention o f  section 
5(r7i) requires only an additional expenditure o f  an  am ount up  to  rupees 1,000 
as fine. Law lends support to such m arriages and a t the will o f  the  guardians 
child m arriage can be effected. I f  their is a  strict provision w hich lays dow q
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th a t contravention o f clause [Hi) o f section 5 o f  the Act, nullifies the m arriage 
on the petition  by either party  o f  such m arriage w ithin o n e  year of 
attain ing m ajority, there will be little o r  no chance fo r the  perform ance 
o f  a child m arriage.

C onsent o f  the  parties and  consent o f  the guardians o f  the bride who 
has no t com pleted the age o f eighteen years are necessary for the validity o f 
a m arriage as section 12 (c) m akes the m arriage, voidable if the consent was 
obtained by force or fraud. N ow adays there are  maiiy girls and  boys who 
have to  m arch  to the m arriage mandapam  against their consent under the 
dom ination o f  their elders. Instead o f m aking these m arriages voidable a t a  
la ter stage there should be a provision in the A ct to presen t a petition  fo r 
getting an  injunction no t to  perform  such m arriage w ithout consent. This 
m ay save m any boys and girls from  absconding or com m itting suicide and 
also from  the m ental to rtu re  after m arriage.

In  the  enum eration o f guardians fo r m arriage the m other is giv^n 
a  place next to  the father.* Keeping in view, the m odern concept o f equal 
rights to  wom an it is in the fitness o f  things to  change section 6(a) to 
“ fa ther and  m o th er” so that the consent o f  both  the fa ther and m other is abso
lutely necessary for the perform ance o f  the m arriage o f a girl below 18 years. 
W hen section 7 o f  the H indu A doptions and  M aintenance A ct does not p er
m it a fa ther to  adop t w ithout the consent o f  his wife, it is anom alous to per
m it a  fa ther to  give the daughter in  m arriage w ithout the consent o f  m other.

[II

The m atrim onial reliefs provided under the Act are the very boons for 
which H indu women had been praying fo r m any centuries. The declaration 
o f  M anu tha t “ neither by sale nor by desertion is a wife released from  the 
husband” ® was h itherto , applied only to women and not to  men. Irrevoca
bility o f  m arriage did not adversely effect the men because they were free 
to  m arry again. Any m atrim onial relief which annulled a m an iag e  was con
sidered by our ancient sages as cutting at the very roo t o f  their cherished 
ideals o f social purity  and m atrim onial sanctity. Am ong the reliefs provided 
under the Act, nullity o f  m arriage, judicial separation  and divorce are quite 
contrary  to  the  law o f ou r sages while restitu tion  o f  conjugal rights falls in 
line with the ir ideals o f  m arriage.

The rem edy o f restitution of conjugal rights em bodied in section 9 o f the 
A ct, is only a sta tu tory  recognition of the age old righis o f  the spouses  ̂Several

4. See s. 6 (i) o f the H indu M arriage Act, 1955.
5. AfonwlX, 46
6. Manu V III. 389, Yojnavalkya 1.76, N a rd a X ll .  95 and Vishnu V. 163, all agree
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courts have also established the  conjugal right o f the wife. In the case o f  Puru- 
shotam D as  v. Bai Rukshm ani,' it was held th a t even physical m alform ation was 
no ground for defence as it was no t m erely the physical side o f  the conjugal act 
th a t was contem plated in suits o f  restitu tion  o f  conjugal rights but there were 
o ther aspects, social and intellectual o f  the m arried  life which either party  
had a right to dem and. T hough the provision for restitu tion  o f  conjugal 
rights aims at upholding the m arriage and gives an opportun ity  fo r resum ing 
the m arital obligation, it has lost its practical utility. T he order o f the res
titu tion  o f conjugal rights is observed m ore by its breach th an  by its obey- 
ance. A mere order o f  the court will no t change the m ind o f  a spouse who 
has w ithdraw n from  the  society o f  the o th e r for any reason appealing to  him  
o r her. Com pelling such estranged spouses to  live together m ay invite 
fu rther com plications and  involve even risk to the life. I f  this provision is 
intended to m ake room  for com prom ise between the spouses, there should 
be a  conciliatory board  to  take initiative for bringing them  together. The 
conciliatory board should consist o f  altogether three persons from  a panel o f 
persons m aintained by the court. The spouses may select one each and the 
th ird  may be selected by the two already selected persons. In  the absence 
o f a conciliatory m achinery the provision for restilu iion  of conjugal rights 
serves no purpose except as a stepping stone for the relief o f  divorce and 
divorce can be climbed a t  even w ithou t any stepping stone. .

Section 9 of the A ct, indirectly  perm its a wife to  w ithdraw  from  the 
society o f  the husband il’ there is a reasonable excuse. B ut sub-section 2 o f 
section 9 limits the reasonable excuses to  th e  grounds for judicial separation, 
nullity and divorce." I f  the  wife has an  excuse which does no t fall under 
section 10 to  section 13 which m ay be reasonable, she' is expected to  resum e 
her conjugal rights. A study o f  the various cases" decided on the subject 
reveals tha t there  are m any cases w here the courts have no t protected  the 
interest o f  the wife when there was no possibiliiy o f the parties living to 
gether happily due to  m isdeeds o f the husband  falling short o f  legal cruelty, 
o r grave and  authoritative dealings of the husband or m other-in-law , desertion 
w ithout cause for a period o f less th an  two years, constant insulting behaviour 
o f  the  husband bringing disrespect to her and her family, hab itual drinking 
and  gam bling of the husband, em ploym ent o f spouses a t different places, 
etc. Though by a liberal in terp re ta tion  o f  section 9, even grounds outside
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sub-section 2 o f  section 9 are considered as good defence, and to  m ake the 
law precise, deletion o f sub-section (2) is required.

W hereas the H indu A doptions and  M aintenance A ct gives the wife 
a right to  live separately and claim m aintenance under section 18 (2) (g) 
o f  the A ct ; if there  is any o ther cause justifying her living separately  
“ it is anom alous to  limit the grounds o f  defence in this Act. F o r any, 
“justifying cause”  or “ reasonable excuse” appealing to  the equitable 
m ind o f  the  judge, the wife should be perm itted to  w ithdraw  from  
the society o f her husband. In  case, the relief o f  restitu tion  o f  conjugal 
rights continues to be in the sta tu te , in spite o f its futility o f legal enforce
m ent, it is high tim e tha t it may no t be gran ted  if  the o ther spouse has 
any reasonable excuse unham pered by any limits.

A m ong the grounds for nullity o f m arriage, concealed pregnancy o f  a 
wom an a t the  tim e o f m arriage is one o f  the grounds w here required  stan
dard of p ro o f should be so high th a t no innocent wife could be b lam ed 
and  abandoned.®" T he m edical op in ion’® regarding paternity  is th a t a  blood 
grouping test reveals only th a t a suspected person  could no t ‘possibly’ have 
been the fa ther or tha t he, (like m any others), m ight have been. The period 
o f gestation for som e wom en may be a lesser one o f  210 days, instead o f 
270 days.'^ W hen a m edical expert finds it difficult to  give a definite opinion 
regarding patern ity  a judge is called upon to take a decision basing on cir
cum stantial evidence o f access to  each o ther as laid dow n in section 112 of 
the Indian Evidence A ct. In  the m odern society a boy after engagem ent 
m ay move freely with the girl. M any a young m an may use it as a ruse to  
discard the wife, when the  a ttrac tion  o f  the  m arriage is over or the dowry 
is after being squandered away, therefo re , cau tion  should be taken  th a t this 
section m ight no t be used as a w eapon against her. In view o f the serious 
consequences it  may have on  the  w om an and  th e  child born , the  section 
may be carefully guarded by the addition  o f  the  words “ beyond reasonable 
do u b t” or “ the  court being fully satisfied w ith the  fact”  so th a t only a con
clusive p ro o f o f  concealed pregnancy established by the husband beyond 
reasonable do u b t would lead to nullity o f  m arriage.

T he judicial separation  is a relief quite contrary  to  the restitu tion  o f 
conjugal rights. The real purpose o f  judicial separation  is to  enable the 
estranged spouses, keeping the m arriage in tact, to taste  ‘single living’ sepa-
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rately , w ith a chance o f  coining together again. H ere also a conciliatory 
m achinery m ay help fo r the re-union o f  the spouses as intended by the statute. 
The grounds include the three m atrim onial offences—desertion , cruelty and 
adultery. In the in terest of w om en some m ore grounds as hab itua l d ru n k en 
ness, h ab tiua l taking o f in toxicating drugs, habitual gam bling, no t suppor
ting the fam ily with m aintenance, violent tem per and im potency may be 
ad d ed  in  the  sta tu te .

In troduction  o f  divorce in the  Act is the  corollary o f  the  enforcem ent 
o f  m onogam y. This provision was m ost vehem ently a ttacked  by the orthodox 
H indus because the H indu belief was th a t m arriages were done in heaven and 
w hat was done by G od m an canno t undo. Though divorce in the ordinary 
sense o f the w ord was not perm itted  under H indu law, cessation o f conjugal 
rights, no t am ounting to d issolution o f  m arriage was perm itted  in the form  
o f tyaga  o r abandonm ent by wife and supersession by the husband. M anu 
observes tha t a wife is no t to  be blam ed if she abandons a husband who is 
im potent, insane, or suffering from  an incurable or contagious disease. H e 
perm its such a wife to  rem arry  if the  previous m arriage is not consum m ated. 
A text o f  P arashara  quoted  in Narada  is to the following effect. “ A nother 
husband is ordained o f w om an in five calam ities nam ely if the  husband is 
unheard  o f o r be dead o r adopt the o rder o f an ascetic o r be im poten t or 
becom e an ou t caste” . B ut this tex t is refering to  cases o f betro thal. M anu 
lays down the law o f supersession as, “ a barren  wife may be superseded in 
eight years, she who bears only daughter in the eleventh year, she whose 
children all die in the ten th  year bu t she who is quarrelsom e w ithout d e la y .

K autilya is the only lawgiver who perm its divorce ; but only in d isapp
roved form s. The grounds o f m utual consent and apprehension  o f  danger 
provided by him  are those grounds which are not achieved even by this 
m odern statu te.

D enial o f  divorce, so fa r was the m ost unfair and uncharitab le  a ttitude 
tow ards the fair sex. No d oub t, divorce is a social evil. But divorce as a 
last resort is a great blessing to a w om an also. In the present set-up where 
both the parties are active m em bers o f m arriage w ith equal m arita l rights 
and obligations and w here both  the  parties are  equally educated  and equally 
earning there should be a provision for the  dissolution o f  m arriage if they 
cannot pull on together and  if b o th  o f  them  desire so. Therefore, it is essen
tia l th a t tw o m ore grounds as incom patability  of tem peram ent, and m utual 
consent fo r divorce may be added to  the grounds m entioned under section 
13. W hether these grounds keep in with the fault theory  o r b rea k d o w n
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theory or not, society dem ands such a  change to  save m any a couple. Becau-e 
custom ary divorces under existing statu tes are saved by section 29 (2) 
of the A ct. in K ara ia  divorce is perm itted  under N air Act, 1<)25 for incom- 
patability o f tem peram ent. U nder statu tes as M adras M arum akkathayam  
Act, 1933 and E zhava Act, 1925 divorce is perm itted by m utual consent o r 
even w ithout showing any reason. This freedom  for divorce has been existing 
for a very long period and yet there were only a few divorces in practice. 
If  freedom  allowed is genuine the parties feel the responsibility all the more.

The period o f three years for presenting a divorce petition, has proved 
too long due to  the  late m arriages prevalent in the society and it is gratifying 
to  note th a t recom m endation is m ade by the Law Com m ission to  reduce it 
to one year. There should be a  lim it on the num ber o f  divorces a  spouse 
is entitled to  get during his or her life tim e to  one or in exceptional cases to  
two, so th a t a  H indu  may no t be driven to  the fashion o f  changing the 
p artner so often, like his dress. To discourage a spouse to rem arry  at 
an  elderly age, no divorce should be g ran ted  in case they have 
already lived a m arried life o f twenty-five years. The divorce on the 
ground o f unsoundness o f m ind, leprosy and venereal diseases m ay no t be 
granted after fifteen years o f m arriage because w hen the spouse requires 
affection and protection from  the o ther partner, with whom he or she has lived 
for long happily, should not be discarded fo r no fault o f the spouse. Instead 
o f the ord inary  courts, if m atrim onial courts deal with m atrim onial 
m atters, in  cam era, full ju stice  can be done to  the parties.

G ran t o f legitimacy to the children o f  m arriage a which is declared null 
and  void or annulled by a decree o f nullity, thereby entitling the child to  
get the property  of the father, has relieved the m other o f  her w orry regar
ding her children. By providing m aintenance to the  legally wedded wife 
and  children, the sta tu te  upholds the spirit o f  the ancien t H indu law that 
even by doing hundred m isdeeds, the  wife and  children should be m aintained. 
Provisions fo r m aintenance will save m any w om en from  leading a  vagran t 
life. By im posing the duty o f providing m aintenance on both husband and 
wife, the equality  o f  the  rights o f the p artners is m aintained in  the statu te.

IV

The H indu M arriage Act and th e  Special M arriage A ct are two 
definite steps tow ards a uniform  civil code cherished under article 44 o f the 
C onstitu tion  o f India. The H indu M arriage Act brings uniform ity in the 
m atrim onial laws o f the H indus, Buddhists, Jains and Sikhs which cover over 
8 per sent o f population in India, while the Special' M arriage A ct aim s at a

268 THE HINDU M ARRIAGE & SPECIAL MARRIAGE ACTS



m atrim onial law which can be accepted by persons in India, and Indian 
citizens abroad , irrespective o f  their religion. The Special M arriage Act 
confers m ore responsibility on a H indu  w om an by perm itting her to select 
anyone Ind ian  as a groom  and seek divorce by m utual consent. The spe
cial from  o f  m arriage which consists only o f registration  before a m arriage 
officer is so simple th a t it can be  perform ed w ithout any expense and w ithout 
anybody’s co-operation. This simple form  may be prescribed even under 
the  H indu M arriage Act, if  the  parties so desire, because at presen t two 
H indus who m arry  under the Special M arriage A ct have to  face m any disa
bilities like severance from  the jo in t fam ily and devolution o f  p roperty  under 
the Indian  Succession Act T he disintegration o f the H indu couple from  
the family is not justifiable, and  the above suggestion may accom m odate 
them  under the provisions o f H indu Law. The m arriage officer m ay be 
d irected  to  send a copy o f notice to  the  paren ts o r near relatives o f  the 
parties before the reg istration  o f the m arriage. In  view o f the  m odern way 
o f  life the  age prescribed for the  spouses m ay be raised from  eighteen and 
tw enty-one to  tw enty-one and twenty-five fo r a girl and a boy respectively, 
so th a t they m ay have sufficient m atu rity  o f  mind to  realize the consequences 
o f the ir act. The sta tu te  has taken  a lenient view tow ards w om an by bless
ing her w ith perm anent alim ony and m aintenance, while a corresponding 
benefit is not given to  the  husband.

The basic approach o f  bo th  the statutes is secular and rational. The 
legislative ideal behind them  seems to  have been the elevation of the posi
tion  of H indu  women. T he m odern  H indu law o f m atrim onial relations 
m akes no distinction betw een m an and w om an as to  their legal position  and 
confers upon her many valuable rights. B ut only a few w om en are  aw are 
o f this. The law, therefore, should be m ade know n to  all w om en o f  urban  
and ru ra l areas so tha t they m ay utilize the  provisions in tended fo r them. 
T he legislature and judiciary  have adorned a H indu w om an w ith m atrim onial 
rights equal to  th a t o f  m an. B ut the  H indu society should be p repared  to  
swim along with the curren t o f  the  tim e and im prove conditions o f life 
which may enable her to  exercise h e r  legal rights.

H indu law has never been static  and i t  has always been dynam ic and 
progressive. Let us hope th a t its progress will soon rpach the  climax by 
achieving a uniform  civjl cod?.
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