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IN  M A T R IM O N IA L  m atters there  is no one law w hich applies to  
persons dom iciled in Ind ia  , they are  governed by the ir personal laws which 
differ from  com m unity to  com m unity.^ The practice o f applying law in 
m atrim onial m atters, according to  the  religious faith  and  belief has led to  
prevalence o f diverse m atrim onial laws. M uslims are governed m ainly by 
uncodifled M uslim  law o f  m arriage and divorce derived from  Quoran and 
Sw m a t, and  partly by codified law — the D issolution o f M uslim  M arriage 
A ct, 1939. The Parsi M arriage an d  D ivorce Act, 1936 governs the m atri
m onial m atters o f the Parsis. Jews have their own custom ary law derived 
from  the traditional M osaic law. C hristians are  governed by the  Ind ian  
C hristian  M arriage Act, 1872 and  Ind ian  D ivorce Act, 1869.

Latest and  the m ost im p o rtan t legislative enactm ent is the  H indu  
M arriage A ct, 1955 w hich governs practically any person  dom iciled 
in the  territo ry  of Ind ia  who is no t a M uslim , C hristian , Parsi or 
Jew. But this A ct has no  application  to  the  m em bers of any 
scheduled tribes w ithin the  m eaning o f clause (25) o f article 366 
o f  the  C onstitution,^ who are  still governed by the  custom s applicable to  
them  before passing o f  the  H indu  M arriage Act. In  add ition  to  these 
personal laws, there is the Special M arriage Act, 1954 w hich provides for 
a civil fo rm  o f  m arriage for any one dom iciled in India irrespective o f reli
gious creed followed by him /her. Lastly, even after m ore than  27 years o f in 
dependence, we still have on the sta tu te  book, the C onverts’ M arriage D isso
lution A ct, 1866 which practically  applies only to  a H indu  w ho becom es 
a convert to C hristianity and may get his m arriage dissolved subject 
to certa in  conditions. This A ct being discrim inative in  character, re
com m endation fo r its repeal was m ade by the  Law C om m ission in  1961^ 
bu t the  governm ent has no t taken  any concrete steps so far.
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In  this paper the  au th o r is m ainly concerned with rehgious conversion 
and  its effects under the H indu  M arriage Act, 1955 (hereinafter referred 
to  as the 1955 A ct) and the  Special M arriage Act, 1954 (hereinafter refe
rred  to  as the  1954 Act). O n conversion we are  faced with two m ain ques
tions ; (i) its effect on the  existing m arriage; (/r) convert’s right to contract 
ano ther m arriage according to  his new religion. ’

II

There is no sta tu tory  provision in our law providing fo r procedure, 
form alhies, o r'm ain tenance  o f  record o f  conversions from  one religion to  
another religion. The different religious groups have their own form alities 
o f conversion, when resorted  to , they becom e a part o f the evidence to 
prove change o f religion. But such form alities or conversion cerem onies or 
any form  o f expiatory cerem ony is no t an  essential prelim inary to  a valid 
conversion.® In a couple o f  M adras cases® the in tention to  leave C hris
tianity  and re-em brace H indusim  was inferred from  the convert’s conduct 
and his acceptance as H indu by his com m unity. Very little, if at all any, 
enquiry is m ade to ascertain th a t a person who comes for conversion 
genuinely wished to  be adm itted  to  th e  new faith  o r the conversion is a 
sham  conversion for some ulterior purpose. I t  is subm itted th a t the  cases 
this paper is mainly concerned with are generally regarding the conver
sion o f a H indu to  Islam. F o r a conversion to  Islam , the person  has to 
present him self before the Im am  o f a  m osque. The Im am  may ask the person 
if  he is voluntarily  em baracing Islam  and on receving a reply in the affirmative 
would give him the ‘kalnta’ (there is no G od  but Allah and M oham m ed is 
his P rophet) to  recite. A fter the person  has recited the kalnm  he is given 
a  M uslim  sounding nam e (generally having the sam e initials as his previous 
nam e) and  is asked to sign a register.^ F o r conversion to Islam  neither 
circum cision is necessary nor it is the  final test,®

C onfron ted  w ith  a  m atrim onial dispute, the  court is required to satisfy 
itself o f  the factum  and finality o f  conversion. But is it also th e  function 
o f  the co u rt to go behind the transaction  o f conversion and test or gauge 
the sincerity o f  religious belief o r to  determ ine w hether it is intelligent con-
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viction or an ignorant and  superficial fancy or w hether the  conversion was 
bona fide .

Different opinions have been expressed by the courts. N o court can 
test o r gauge the sincerity o f  religious belief.® It is im m aterial w hether Ihe 
m otive was genuine conversion o r a  m ere device.*® D in M oham m ed, J., 
expressed his opinion in these w ords :

R enunciation o f a religious faith , therefore, requires no  o ther p ro o f 
than  a  person’s declaration , the only condition being th a t the dec
laration  is not casual o f  w hich the declarer may repent afterw ards, bu t 
it should be attended with volition and should be such to  which the 
declarer adheres and in which he persists. The m otive' o f  the declarer 
is similarly im m aterial. A  person m ay renounce his' faith  for love 
o r fo r avrice. H e m ay do so to get rid  o f  his p resen t com m itm ents 
o r truely to seek salvation elsewhere. T hat would no t effect the 
factum  o f ren u n c ia tion ....A  genuine conversion is one which has 
actually taken place and if once it is proved as an  accom plised fact, 
fu rther enquiry is barred .”

The question o f  bona fid e s  was wholly irrelevant and, fu rth e r , no 
cou rt could determ ine b o m  fid e s  o r otherw ise o f  a» person ’s change of
faith.*- In  a Smd case,“  w here the girl below the age o f 18 em braced
Islam  and contracted nikah, D avis, J .C ., observed:

I will no t say th a t in this m atte r the  m inor m ust be show n to  be
able to  exercise an intelligent preference because religion is m ere
a m atter o f faith  than  o f reason. B ut it m ust be show n th a t he or 
she understood the nature  o f  his o r her profession o f  faith. The 
court is not concerned to  inquire into the m otive or sincerity o f 
religious belief o r observances.

On the o ther hand, as early as 1871, when a C hristian  widow and a 
C haristian  husband having a wife living, after conversion to  Islam , m arried 
in a M oham m edan form , the ir Lordships of the Privy Council expressed 
doubts as to  th e  legality o f  such marriage.*^ Later in 1894, the Privy
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Council leaned in favour o f  the validity  o f  the  m arriage where the  couple 
m arried according to  C hristian rites, and subsequently having converted to  
Islam  m arried second tim e according to  the M oham m edan form.^® In the 
later case the Privy Council accepted the factum  o f conversion and validity 
o f  the m arriage w ithout going into the  question  o f any m otive behind the 
conversion.

R eferring to  the  opinion o f  the Privy. Council in S k inner’s case, C hak- 
ravarti, J., observed:

A co u rt can and does find the true  in tention  o f  m en lying behind 
their acts and can certainly find from  the circum stances o f a case 
w hether a  pretended conversion was really a m eans to  som e fu rther 
end. ..Indeed , it seems to  us to  be elem entary th a t if a conversion 
is no t inspired by religious feeling and undergone for its own sake, 
b u t is resorted  to merely w ith the object o f  creating a ground 
fo r som e claim o r right, a court o f law cannot recognise a 
good basis for such claim but m ust hold th a t no lawful foundation 
for the  claim has been proved.^"

In  this case the court held th a t a lthough the p lain tiff undoubtedly  went 
through a form  o f  conversion and did so o f  his own free will, the  conver
sion was no t bona fid e  but was designedly undergone w ith the object o f  
causing a dissolution o f the m arriage. T he court dissented from  the  judg 
m ent in an earlier case decided by the  sam e High C ourt w here under sim ilar 
circum stances the wife’s conversion to  Islam  was established to  be volun
tarily gone through. The court held th a t w ithout going a t all in to  the  ques
tion  o f  m otives fo r  conversion or their relative religious or ethical values 
it is no t open to  the  court to  d o  so because all th e  legal consequences 
o f  the  conversion would follow.^* O verw helm ing m ajority  o f cases have 
taken  the view th a t motives o f  conversion a re  im m aterial and w hat is req
u ired  to  be established is the factum  o f  conversion. The factum  o f conver
sion being established the o ther legal consequences should follow. W hen 
the laws o f the country do n o t p ro h ib it its people to  freely renounce their 
religion agd  em brace another, the question  o f  m otive behind the conversion 
becom es irrelevant. There is no th ing  illegal if  a  person decides on conver
sion fo r the specific purpose o f  enjoying a  certain  right, may be it is the 
right o f  polygam y allowed by the new religion em braced o r on the o ther
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hand a person changes relig ion even fo r the apparen t purpose o f  avoiding a 
liability. Sim ilar was the opinion o f  Panchapakesa Ayyar, J.;*“

I t does no t follow th a t once a m an becom es a C hristian  he has no 
right to relapse into Islam  or H induism  or any o ther o f the  a lte r
native religions available in this world for his purpose holy or 
unholy and get the rights o f the  new religion he em braces, subject 
o f  course, to  any laws taking away such righ ts.” **

Ayyar, J ., upheld the conversion in spite o f  his finding th a t the ‘religiosn 
m otive’ did not operate either fo r conversion o r for re-conversion, and  the 
‘w om an m otive’ o p e r a t e d . T h e i r  Lordships o f the Privy C ouncil also 
supported  this view :

In  such countries (countries with m any races and creeds) there m ust 
be an  inherent righ t in the inhabitan ts dorniciled there  to  change 
their religion and  personal law  an d  so to  contract a  valid poly
gam ous m arriage if  recognised by the laws o f the countries not 
w ithstanding an  earlier m arriage. I f  such inherent rig h t is to be 
abrogated, it m ust be done by Statute.®^

A  person may em brace a particu la r religion in order to benefit from  a 
worldly p o in t o f view or in  the  hope o f  entering the: kingdom  o f heaven 
bu t so long as his conversion is genuine his ulterior or sordid  m otive would 
n o t effect the question o f  conversion.^* Talking o f change o f religion as 
a  question o f fact, M acket, J ., observed, “ It seems to  m e som ew hat ana
logous to  the  legal position  w ith regard  to  change of dom icile which must 
always be a question o f  fact in  every particu lar case.” “̂

III

T he change o f religion leads to  different consequences under the diffe
ren t systems o f law in India. It is surprising th a t even where the 
legislature had codified the laws o f  certain com m unities, no  set pa ttern  or 
defnite policy had been followed.^ A m ongst M uslim s, renunciation  of 
religion m akes the m arriage null and void.^^ But under the  D issolution  of
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M uslim  M arriage Act, 1939 in spite o f  the change o f  religion by the 
wife the m arriage subsists, unless she was converted to Islam  before 
m arriage and  relapsed to  her fo rm er religion.^® But if a M uslim  
husband changes the religion the old rule o f  au tom atic  dissolution is still 
followed.*® U nder the Indian D ivorce Act, 1869 the change o f  religion 
by the C hristian wife is no t a  g round for the husband to  obtain  any rem edy, 
but if  the husband  exchanges his profession o f  Christianity for the p ro 
fession o f  som e o ther religion and  goes th rough  a  form  of m arriage w ith 
ano ther wom an, the first wife can petition  for divorce.*^ A n unconverted 
Parsi o r a H indu is entitled to  the  rem edy of divorce on p ro o f of change 
o f  religion by the o ther spouse, under the personal law applicable to 
them,-® but neither there is an  au tom atic  dissolution o f m arriage nor the 
converted spouse has any righ t to  get his m arriage dissolved. T he Special 
M arriage A ct, does no t provide for change o f religion as a ground for 
divorce o r any other rem edy. ■

T hough ordinarily  the rem edy to dissolve the existing m arriage is avail
able only to  th e  unconverted spouse, yet even today a=Hindu on conversion 
to  C hristianity  may obtain  the rem edy o f divorce against his o r her uncon
verted spouse under the C onverts’ M arriage D issolution A ct, 1866.^® The 
question o f  change o f  religion becom es ra th e r conspicuous in Ind ia  because 
of the  existence o f one polygam ous personal law am idst m onogam ous per
sonal laws.

IV

In H indu law there is nothing which forbids the subsistence o f  a 
m arriage if  one o f the parties to the  m arriage ceases to be a H indu bu t 
the 1955 A ct perm its either p a rty  to  the m arriage solem nized before o r 
after the passing o f the Act, th e  rem edy of divorce on the g round  tha t 
the o ther party  has ceased to  be a H indu  by conversion to  ano ther religion.^® 
T he expression ‘H in d u ’ has been used in this A ct in a w ide and  generic 
sense to  include therein practically all inhabitan ts o f Ind ia  who are  no t 
M uslim s, C hristians, Parsis or Jews.®*̂
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A H indu  does no t cease to  be a H indu merely because he  professes a 
theoretical allegiance to an o th e r faith , o r is an ardent adm irer and advocate 
o f  such religion and its practices. But if  he abandons his religion by a 
clear act o f  renunciation and  adopts the  o ther religion by undergoing form al 
conversion he would cease to  be a Hindu.®* As already indicated the rem edy 
to  seek dissolution is available only to  the spouse who continues to  be a  
H indu. This may result into a  great hardship in certain  cases w here there 
is genuine, intelligent conversion inspired by religious feelings. As the law 
stands now  the converted spouse w ould be w ithout any legal rem edy. He 
o r  she can n o t seek restitu tion  o f  the  conjugal rights as the unconverted 
spouse cannot be shown to have w ithdraw n from  the society o f  the o ther 
spouse w ithout reasonable excuse.^® The rem edy o f jud icia l separation  would 
be  denied to him  as staying away from  the converted spouse would not 
am ount to  desertion on the p a rt o f the unconverted spouse.®* As a con
sequence, if the unconverted  spouse takes into his or her head for sadistic 
pleasure, jealousy o r  vindictiveness no t to free the o ther p a rty  from  the 
bond  o f  m arriage, the converted spouse may be forced to  lead rest o f  his 
life v/ithout a legal wife to  cohabit w ith or to  have legitim ate children or 
to  enjoy the pleasures o f  m arried  life^

The converted spouse's position  is no t really th a t' hopeless as it seems, 
if  the conversion is to  C hristian ity  or 'Islam .

I f  a spouse em braces C hristianity  and as a consequence o f  this the 
o ther spouse deserts o r repudiates him  for a continuous period  o f  six 
m onths, the converted spouse m ay sue the unconverted  spouse fo r con
jugal society.®° I f  after the  petition  the desertion is persisted  u p o n  the  court 
m ay declare the m arriage dissolved after following the  prescribed proce
dure.®® So under the  C onverts’ M arriage D issolution A ct, a  converted 
spouse (guilty party  according to  the  1955 Act) is legally entitled  to  get 
his or her H indu m arriage dissolved. I t  is subm itted  th a t despite  its rem e
dial value, the 1866 Act requires im m ediate repeal because this A ct allows 
rem edy only to  a H indu spouse and th a t too if  the conversion is to  Chris
tianity, consequently it sm acks o f  religious discrim ination. A nother objection 
to  1866 A ct may be th a t it defeats th e  objects o f  the 1955 A ct, wherein 
the legislature though in troduced  the rem edy o f divorce yet fo r the  reasons
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well know n m ade the rem edy of divorce difficult to avail. The A ct m ay also 
becom e handy for an  unscrupulous H indu  spouse who wants to  get rid  o f 
the w edlock fo r certain  u lterior purpose. D errett, while writing on the 1866 
Act, said :

But, even as a  secular provision, it has the disagreeable, and  (to  
m odern eyes) prejudicial feature th a t it allows one spouse, by chang
ing his religion on  any ground to  p u t an  end unilaterally to  his 
m arriage (where the non-convert canno t in social term s, form  
p art o f  a Christian hom e), or pu t an end to it by agreem ent—a 
special k ind o f  collusive divorce otherw ise unknow n to Indian law.”

The conversions which are” being widely used to  defeat the provisions 
o f  the 1955 A ct are  the conversions to  Islam . They are being resorted  to 
m ainly by the  m ale spouse o f  H indu m arriages. I t is a well know n principle 
o f law th a t after conversion to  an o th e r religion the convert is subjected to 
the rights and obligations under the  personal law  o f tha t religion. However, 
as there is no one law o f m arriage and divorce in India, when one spouse 
is converted to  Islam  and  the o ther spouse continues in his o r her original 
religion the question arises as to  which law should be applicable to  deter
m ine their m atrim onial rights and  obligations ?

There are  two aspects o f  the  problem  viz., the right o f the  spouses to 
dissolve the m arriage and the right o f the convert to  con trac t another 
m arriage.

O n conversion o f religion there  is no au tom atic dissolution o f  marriage. 
So far as the unconverted spouse is concerned, there is no doubt, tha t he 
o r she m ay, if  desired, petition  fo r divorce and get his o r her m arriage 
dissolved under section 13 o f  the  1955 Act. U nlike the Pars) M arriage and 
D ivorce Act,®* w herein the rem edy o f divorce is not available unless the 
petition is m ade w ithin two years a fte r the p lain tiff cam e to  know o f the 
fact o f conversion, the  1955 A ct does no t provide for any period  o f  limi
ta tion  to  ob tain  the rem edy on the ground o f  conversion. But even under 
the 1955 A ct after the know ledge o f  conversion o f  the  o ther spouse the 
plaintiff voluntarily continues the conjugal cohabitation  o r does no t excercise 
the right o f divorce for a considerable tim e, the court m ay refuse the 
rem edy if  it is satisfied th a t there  had  been unnecessary o r im proper delay 
in institu ting  the proceedings.*®
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W here one o f  the parties to  a m arriage brings abou t a conflict o f 
personal laws by forsak ing  their com m on religion and adopting M uslim  
religion, can the M uslim  law o f the converted spouse prevail over the law 
reta ined  by the non-converted spouse under which the  m arriage was sole- 
m ni2ed ?

A ttem pts have been m ade in the past to  apply the M uslim  law o f 
dissolution o f m arriage on the plea tha t the rights and  obligations o f  the 
parties relating to dissolution o f  m arriage do no t form  p art o f  the m arriage 
con trac t bu t depend upon their personal law a t the tim e o f the  institution 
o f  the suit.'"’ A ccording to  M uslim  law a distinction is m ade betw een 
conversion to Islam  o f o n e  o f  the spouses when such conversion takes place, 
(fi in a country subject to M uslim  law, and  (;7) in a country  where the 
M uslim  law is no t the law o f the  land. In  the  first case, when 
one of the  parties em braces Islam , he  or she should offer Islam 
to  the o ther spouse, and  if  the la tte r refuses the  m arriage can be 
dissolved. In the second case the  m arriage is autom atically  dissolved after 
the lapse o f  a period o f th ree  m onths after the adop tion  o f  Islam  by one 
o f  the spouses. In India, the  ru le o f  the first case m entioned  above had been 
pleaded in a num ber o f cases. B u t vast m ajority o f  the decided cases have 
rejected this contention  m ainly on  th e  ground that the court canno t allow a 
party  to a m arriage, by converting him self o r herself to  Islam  to evade the 
legal obligations o f  a m arriage en tered  into by him  or her and to change the 
status o f  another person w ho had  no t changed his religion and  held tha t it 
w ould be patently  contrary  to  justice and  right tha t one party  to a solemn 
pact should be allowed to  repud ia te  it by unilateral act.^^ Thus, it may be 
taken  to  be well settled th a t conversion from  a m onogam ous faith to  Islam  
does not dissolve a m arriage previously contracted.
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would be patently  contrary  to  the justice and  right tha t one party  to  
a  solem n pact should be allowed to  repudiate it by a unilateral ac t” .
In o ther words, the m arriage already contracted  had created  m utual 
rights and obligations between the parties, which did no t cease on 
the  conversion o f  either party , and  therefore th e  right o f the con
vert to  m arry m ore wives in  accordance with M uslim  law m ust be 
held to be subject to  th e  right which the wife has acquired, under 
a  m oiiogam ous m arriage p rio r to  conversion, to  exclude all others 
in consortium  so long as the  m arriage subsists."*

I t  is subm itted th a t the  Law  Com m ission seems to  have m ade a very 
sweeping statem ent on an im portan t debatable po in t o f  law w ithout consi
dering the different aspects o f  the m atter thoroughly and  m ay be it has 
no t given any credence to  the existing decisions o f  the  law  courts in India 
validating second m arriage o f a m ale spouse contracted  after his conversion 
to  a polygam ous religion.

T he M adras H igh C ourt in ^Emperor v. Lazar  w here a native C hris
tian , having a C hristian wife living, m arried a H indu w om an according 
to  H indu rites w ithout renouncing his religion, held the accused guilty o f  
bigamy. T he court fru ther held  obiter tha t it would m ake no difference if 
he had renounced the C hristian  religion before contracting th e  second 
m arriage.

B ut in 1866, H o llo w ay ,!., o f the  sam e court had held th a t a Christian 
convert relapsing to  H induism  and m arrying again according to H indu rites 
cannot be convicted o f  bigamy. H e observed th a t,  it seems im possible to 
assum e th a t a m an is no t equally free to  go from  H induism  to C hristianity 
and if  he pleases back from  C hristianity  to  Hinduism.**

Again in 1910, the sam e court, in a case where a C hristian having a 
C hristian wife converted to  H indu ism  and contracted  a m arriage with 
a H indu woman according to  H indu rites, held, th a t the offence o f  bigarny 
was not committed.*® A  m arried  C hristian dom iciled in Ind ia  after his con- 
versian to  Islam  is governed by M oham m edan law, and  is entitled, during 
the subsistence o f  his m arriage w ith his form er C hristian wife, to contract a 
valid m arriage w ith ano ther w om an according to  M oham m edan rites.^® In
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1950’s also M ysore and  M adras H igh C ourts had  held, th a t in the case o f  
a  H indu converted to C hristianity  and  reverting to  H induism  in order to  
m arry  ano ther w om an, no offence o f bigamy w ithin section 494 of the Indian 
Penal Code was com m itted. In a Ceylon case,^* w here a C hristian  having 
a C hristian wife, converted to  Islam  and  m arried a w om an w ho had  also 
em braced M uslim  faith , the Privy Council held th a t a person  domiciled in 
Ceylon, a country o f m any races and creeds, had  an inheren t right to change 
his religion and personal law and so to  contract a  valid polygam ous 
m arriage if recognised by th e  laws o f Ceylon, no tw ithstanding  an  earlier 
subsisting m arriage. This decision o f  the Privy C ouncil deserves greatest 
respect, as before 1959, th e ir decisions had binding au thority . In  India, 
where the  country is com m itted  to  secularism , it is subm itted , allowing 
freedom  o f choice and w orship o f  different religions, legal position  o n  change 
o f  religion could no t be any different.

In  deciding on a H indu w om an’s second m arriage with a  M uslim  on 
her conversion to  Islam , the  M adras High C ourt held th a t principles o f 
H indu law should be applied  to  test the subsistence o f  h er first m arriage 
and  in testing the validity o f  her second m arriage the  principles o f M oha
m m edan law should be applied.®® A pplying the sam e principle to  a male 
spouse em bracing Islam  and  con trac ting  a  second m arriage, the subsistence 
o f his first m arriage is to  b e  determ ined by the rules o f his fo rm er religion 
and  validity of his second m arriage according to  M oham m edan  law.

W here a m arried person  changes his religion, the law under which the 
m arriage was perform ed if it considers the change o f  religion a wrong, 
would ordinarily  provide for a  rem edy against the  w rongdoer. T h a t rem edy 
becom es available to the unconverted  spouse. In  Ind ia  all the  personal laws 
are  treated  on equal foo ting . T he legislature m ay, how ever, specifically 
m ake provision fo r som e lim itation  o r restriction to  be p laced on the rights 
o f  a person under the new personal law w hich ordinarily  follow  on  conver
sion. F o r exam ple, in the  P arsi M arriage and D ivorce A ct, the  legislature 
has specifically laid  down th a t a Parsi husband o r wife canno t rem arry in 
the life-tim e o f his o r h er wife o r husband  untill his o r h er m arriage is 
dissolved by a com petent court, although he or she m ay have becom e a  
convert to any o ther faith.®‘ I t  is subm itted  th a t in 1936, th e  legislature
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in specifically providing fo r this proliibition o f  second m arriage on conver
sion o f  a Parsi spouse, was m indful o f the right o f  a person to  contract a 
second valid m arriage on conversion to  a  polygam ous religion.

The Indian Divorce A ct, 1969 provides fo r a wife to ask fo r divorce if 
the husband  has changed his religion and has con tracted  a m arriage w ith a n 
other w o m a n . A n o t h e r  g round m entioned  fo r  divorce is ‘bigam y with 
adultery’.®* The distinction appears to  be tha t in the  fo rm er case the second 
m arriage, after the change o f  religion if  perm itted  by the  new religion, is 
valid, and  therefore, it canno t be considered bigam y w ith adultery. This also 
reflects the mind o f the legislature, treating  rem arriage, a fter conversion to 
a  polygam ous religion, as valid. '

Then there are instances of m en belonging to  ploygam ous religions, 
contracting m onogam ous registered m arriages in England and  on return  to 
Ind ia  contracting second m arriage under their own personal law while there 
first m arriage subsisted. F o r  exam ple in Sainapathi v. Sainapathi,^* second 
H indu m arriage after the subsisting first C hristian m arriage was held to  be 
no t am ounting to  b igam y.

In deciding on the h u sband’s capacity to take  a  second wife, the personal 
law  o f the husband at the tim e o f the m arriage h is  to be taken into account. 
A right to take a second wife is an incident o f the status o f  m arriage which 
the husband may o r may n o t possess. If on conversion he acquires tha t 
status he can exercise tha t right which naturally  flows from  it.

I t  is a  well know n and  accepted principle of private in ternational law 
th a t a husband by voluntry  an d  un ila teral act o f  change o f  dom icile may 
bring about the change in the application  o f  the system  o f  law in m atri
m onial matters.®® I f  this change can be brought abou t by a change o f dom i
cile, it is difficult to see why a change o f religion, the  dom icile rem aining u n 
changed, may n o t result in  a  change o f  s ta tu s, if  the law  to  be applied is 
then different by  reason o f  the difference o f  religion.

I t seems to be settled law in Ind ia  th a t on conversion to Islam , the 
converted spouse’s first m arriage subsists with all the riglits and reliefs p ro 
vided by the law o f the first m arriage and th a t m arriage can be dissolved
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only under the law applicable to  the parties a t the  tim e o f marriage.®* A nd 
except fo r th is  lim itation, it is subm itted , the law as it stands now , on 
conversion (o Islam  the convert’s rights and  obligations shall be governed 
by his o r her new religious law. A  H indu wife (for th a t m atte r a  wife be
longing to any religion) on her conversion to Islam  canno t contract an 
o ther m arriage so long as her first m arriage subsists, as the M oham m edan 
law  also does no t allow polyandry. But a H indu husband  (o r a husband  
belonging to  any o ther religion except Parsi) on his conversion to  Islam  
cart contract three m ore m arriages under the M uslim  law  though his first 
m arriage is still existing. D errett seems to  hold a  sim ilar view when he 
says,“ ...even the prospect o f  em bracing a polygam ous religion in order 
to  acquire a  new, additional wife has been unpalatable to  the courts, though 
they could no t, w ithout a sta tu te , set aside what the personal law allows 
or allow ed.” ”  The application  o f section 17 o f  the 1955 Act which p ro 
vides for punishm ent o f  bigam y is lim ited to  two H indus solem nizing m arriage 
if  at the date  o f  such m arriage either party  had a husband  o r wife living. 
C onsequently, this section shall no t apply to a spouse converted to  M uslim  
religion.

VI

The Law C om m ission has observed :

The special M arriage A ct allows persons beloiiging to  different 
religions to raarry. It is considered th a t since initial difference 
of religion does no t com e in the way of a  m arriage under th a t 
A ct, the subsequent change o f  religion should no t also effect any 
such m arriage.

Unlike its predecessor the  Special M arriage Act, 1872 the 1954 A ct does 
n o t require  renunciation  o f  religion by the parties m arry ing  under the 
la tte r Act. The parties to  the  m arriage u n d er the 1954 A ct m ay belong to 
the sam e religion or to  different religions. Even if  the parties to  the m arri
age belong to  the sam e religion, in m atrim onial m atters they would be go
verned by this A ct and  no t by their personal law  and  even the succession 
to  their property  would be  regulated  by the Ind ian  Succession Act.®® It is 
difficult to say th a t in all the cases the  parties who m arry  under the 1954 
A ct w ould be devoid o f  all religious feelings. The persons belonging to the 
sam e religion m ay decide to  con trac t a m arriage under the  1954 A ct be
cause o f  its provision allow ing consensual divorces o r  fo r certain  o ther
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attractive provisions.of the  Act. In a country, having a  m ajority  o f  vegi- 
ta rian  people, change o f rehgion by one of the spouses coupled w ith insis
tence on cooking and  eating beef may bring abou t d isruption  in their 
fam ily life. I t m ay lead to  non-converted  spouse leaving the m atrim onial 
hom e. Can it be said th a t the non-converted spouse has left the m atrim o
nial hom e w ithout any reasonable cause ? W ould it be trea ted  as desertion 
on  the p a rt o f  the  non-converting  sp o u se?  The disso lu tion  o f  m arriage 
would also n o t be available to  such a spouse as change o f  religion is no 

. g round for this rem edy.

O n em bracing Islam  can the m ale spouse con trac t ano ther m arri
age under M uslim  law ? In  the absence of any specific rule o f p rohibition , 
the general provision fo r pun ishm ent o f  bigam y in the  1954 A ct m ay no t 
prove to  be legally sufficient in barring  the converted spouse to  contract a 
second m arriage under the  M uslim  law. Section 44 o f the 1954 A ct p ro 
vides :

Every person whose m arriage is solem nized under this A ct and 
w ho, during the lifetim e o f  his or her wife or husband , contracts 
any other m arriage shall be subject to  the penalties provided in 
section 494 and  section 495 o f the Indian Penal Code (A ct 45 o f 
1860), for the offence o f  m arrying again during the lifetime o f a 
husband or wife, and the m arriage so contracted  shall be void.

In  the Reid case®“ the first m arriage was un d er the M arriage Register- 
ation O rdinance o f  Ceylon. Section 35 (2) o f  the ordinance provides ;

.. .a n d  know  ye fu rther th a t the m arriage now  in tended to be co n 
tracted  cannot be dissolved during your lifetim e except by a valid 
judgm ent o f  divorce, and  th a t if  either o f  you before the death  o f  
the o ther shall con tract an o th e r m arriage before the fo rm er m arri
age is thus legally dissolved, you will be guilty  o f bigam y and  be 
liable to  the  penalties a ttached  to  th a t offence.

The accused in the  R eid  case, while his first m arriage subsisted, on 
conversion to  Islam  con trac ted  a second m arriage u n d er M oham m edan 
law  w ith a M uslim  w om an. It was contended th a t if  the m arital rights of 
the first wife had  been violated as adm ittedly they had, then the M arriage 
R egistration O rdinance provided a rem edy in section 19, bu t there is 
nothing in any sta tu te  w hich rendered the second m arriage invalid and  
nothing in the general law o f  the country  w hich precluded the husband
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from  altering his personal law by changing his religion an d  subsequentiy 
m arrying in accordance w ith th a t law , if it recognised polygam y, notw ith
standing an  earlier subsisting m onogam ous m arriage. The Privy Council 
accepted this con ten tion  an d  held the  second m arriage valid  an d  consequently 
bigam y was no t com m itted.

The provisions relating  to  bigam y under the 1954 A ct and  Ceylon 
O rdinance are alm ost sim ilar. B o th  p roh ib it a second m arriage during the 
subsistence o f  first m arriage  and consider con traven tion  o f  the provision 
as am ounting to  bigam y and  m akes it a punishable offence. It is subm itted 
th a t the  provision of 1954 A ct m ay be in terpreted  as p roh ib iting  and  making 
second m arriage a punishable  offence only w here the  second m arriage  under 
the personal law of the h u sb an d  is n o t perm issible. M oreover sections 494 
and  495 o f Indian  Penal C ode m entioned  in section 44 o f  the  1954 Act 
apply to  second m arriage w hich is void a t the tim e it is con trac ted . Their 
application  may be avoided if the  second m arriage is established to  be valid 
according to  the personal law  applicable to  the parties a t the  tim e o f the 
second m arriage. Specific provision , in 1954 Act, is m ade only  in  respect 
to  succession to the p roperty  o f  the parties m arried" under the  A ct bu t it 
does no t take away o ther rights an d  obligations flowing from  the personal 
law  of the religion to  w hich the parties belonged or any  o f them  belongs 
after his o r  her conversion to  a new  religion.

VI

U nder the existing p e rso n a l laws the m ale spouse has a  distinctive ad 
vantage over the fem ale spouse. H e, by conversion to  the  M uslim  religion, 
may contract ano ther m arriage under his em braced religious law  even if  he 
could no t get rid o f  his first m arriage. W hereas a fem ale spouse by em brac
ing even the M uslim  religion can n iether get rid  o f  her first m arriage nor 
can she contract ano ther m arriage during the subsistence o f  her existing 
m arriage. The spouses governed by the H indu M arriage A ct and  having 
little o r no  respect for religion (there is no dearth  o f  such people), may find 
a useful handle in  the  provision o f  change o f religion fo r collusive divorces 
when no other g round  o f  divorce is available. The change to  M uslim  reli
gion may help the spouse to  avoid the rigour o f  the H indu  law which p ro 
hibits collusive divorces and  does n o t provide fo r consensual divorce or 
im poses restrictions on obtain ing  divorce w ithin a certain  period (three 
years) o f tim e from  the date o f  m arriage and  also im poses restriction  on 
rem arriage within a certain  period (one year) after the  decree o f  the  court 
o f  first instance. All these an d  som e other inconvenient provisions can be 
avoided under both  the 1955 A ct and  the 1954 Act, if both  parties to the
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m arriage em brace Islam  and the husband  pronounces talak on his wife®  ̂
and  after talak  reconvert to  their form er religion an d  m arry again.

In  Haripada Roy  v. Krishna Benode^^ parties were m arried  under H indu 
law, the wife converted  to  Islam and on p e tition  m ade by the 
wife to the D istrict Judge, th e  m arriage was dissolved by applying the 
M uslim  law. A fter d issolution o f her m arriage, she reconverted to 
H indu  religion and  m arried  a H indu. The husband  o f the first m arriage 
petitioned fo r restitu tion  o f  conjugal rights. I t  was contended tha t th e  
decree o f divorce would rem ain  operative only for the period  during which 
the defendant rem ained M ahom m edan and  the rights o f  the h u sb an d  under 
the H indu law revived the m om ent she was converted back to  H induism . 
The conten tion  was rejected  and  the petition  for restitu tion  dismissed. A 
curious situation may arise w here a m ale spouse em braces Islam  and m arries 
according to M uslim  law a  H indu girl converted to  Islam  before 
her m arriage. Some tim e a fte r the m arriage they reconvert to  H indu 
religion. B oth  m arriages being valid when solem nized, the bigamy provision 
o f  1955 Act m ay no t apply.

It is subm itted tha t the law  as it stands now, by one way coversions 
from  the m onogam ous religions to  the polygam ous religion, the provisions 
o f  the personal laws are being m isused and this m isuse is bound to increase 
fu rther if im m ediate steps are n o t taken  to  contro l the  device o f change o f  
religion for the purposes o f  avoiding o r escaping the inconvenient rules 
o f  o ther personal laws and also o f the 1954 Act. U ntil uniform  rules of 
m onogam y are enacted fo r the country, provisions may be made by 
sta tu to ry  enactm ent rem oving the change o f religion as a ground o f 
m atrim onial reliefs and  pu tting  restriction on the spouse who changes reli
gion to contract ano ther m arriage so long as his first m arriage subsists. 
To m eet the situation th a t m ay arise because o f  such a provision, non
cohabita tion  o f the spouses for a certain period o f  tim e be introduced as 
a  ground fo r obtaining divorce.
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