
Inaugural Address
H . R . K ham a  

Judge, Suprem e C o u it

I D E E M  it a privillege to  have been asked to  inaugurate the Sem inar on 
the H indu M arriage Act and Special M arriage A ct w ith special reference to  the 
com m ents o f  the Law Com m ission. I, however, still wonder as to  why and 
on account o f  w hat qualification I have been selected fo r this task  relating to 
m atrim onial affairs. B ro ther M athew , who asked me for this purpose, has a 
young and warm heart, and as m atrim onial affairs relate prim arily to  young 
men and  women, I personally though t he was em inently suited for the pur­
pose. Jadging from  the enigm atic M ona Lisa smile on his face and  the 
tw inkle in his eyes which I could well see I  have a feeling that there was 
som ething more than  a mere com plim ent when b ro ther M athew  declined to 
accept my dem urrer.

M arriage, it has been said, is the usual fa te  o f  m ost o f  the adult persons. 
Their happiness in life to a great extent depends no( only upon the state of 
their phyical health  but also upon  the health  an d  well-being o f their m arital 
relations. A happy m arried  life is undoubtedly  a great boon and a good 
many achievem ents o f  some o f  the stalw arts o f history can  be traced to  their 
domestic happiness and the  inner strength and  su p p o rt they received while 
facing the term oil o f life from  their life com panions. The converse, however, 
is not true and it would no t be correct to  say th a t strained m arital relations 
would necessarily affect success in life, [n the face o f such examples as 
Tolstoy and  A braham  Lincoln, it w ould indeeed be idle to  m ake tha t 
assertion.

The institu tion  o f  m arriage is o f  vital im portance to  society. According 
to  Bentham , under w hatever p o in t o f view the in stitu tion  o f  m arriage is con­
sidered nothing can be m ore striking than  the  utility  o f  th is noble contract, 
the  tie o f society and  the  basis o f civilisation, and th a t to  perceive its benefits, 
i t  is only necessary to  im agine for a m om ent w hat m en would be w ithout 
th a t institution. Sick m arita l relations pose a  problem  no t merely fo r the 
related spouses, they have m uch wider im plication. They have their reper­
cussions and im pact upon  society and  the  sam e give rise to  social problem s.
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H arm ony in society is inconceivable where there are dissatisfied parties that 
m ake a  hom e which is one o f the m ost crucial un its in  the  hierarchy of social 
institu tions. Em otional stability  o f  society is linked w ith the institution o f 
m arriage. Concepts underly ing m atrim onial relations affect no t only happi­
ness o f the individuals, they are  also concerned w ith social norm s and ethical 
m ores. The institu tion  o f  m arriage has facets which are bo th  public as well 
as private in nature. They im pinge, as inevitably they w ould, upon our notions 
o f  public arid private m orality . Being hum an, wc all have our angularities 
an d  weaknesses. As in o ther associations and relationships o f hum an beings, 
so in  m arriage cracks occasionally appear and fissures develop. Broken 
hom es and strained m arita l relations are no t only a source o f  extrem e anguish 
fo r  the individuals concerned, they  are  also sym ptom atic o f  a social malaise 
and  call for rational and  sym pathetic approach . I t  is, therefore, no w onder 
th a t legislators and jurists have shown special solicitude fo r  laws governing 
fo rm ation  o f  the ju ra l re la tionsh ip  o f  m arriage and its dissolution.

Divorce is sometimes described as a social innovation  and an escape 
valve fo r the inevitable tensions o f  m arriage. Sqme m odern w riters reject the 
prevalent no tion  of divorce being a re lief to  the aggrieved or innocent 
spouse. According to  them , m ism ating is not one-w ay traffic. Divorce, they 
assert, involves no penal idea bu t is the consequence o f  failure or fault o f 
b o th  the spouses. View is also expressed by another school tha t the rem edy 
o f divorce could itself becom e a cause of divorce since the opportun ity  o f  
release helps to  weaken the m arriage tie an d  m arital stability.

I t  may be  ap p ro p ria te  at th is stage to  refer to  som e o f  the am endm ents 
proposed in the  H indu  M arriage Act. One such am endm ent is in section 11 
o f  the H indu  M arriage A ct. A ccording to  this am endm ent, it would no t be 
necessary th a t a petition  fo r nu llity  o f  m arriage should be presented by either 
party  thereto . The object apparen tly  is to  m ake the relief in  question availa­
ble at the  instance also o f  o ther parties who may have a legitim ate interest 
in  seeking such relief. T his am endrnent has been opposed by the  Law C om ­
m ission because the effect o f  “ it is to  basta rd  and disinherit the issues who 
canno t so well defend th^ m arriage as the parties bo th  living themselves 
m ight have done” . T he p ro p er rem edy in such a case o f  the th ird  parties, 
according to  the Law Com m ission, is to  have recourse to  a decree for decla­
ra tion  under the Specific R elief Act.

A nother proposed am endm ent is in  section 13 o f  the  A ct by m aking 
cruelty, which at present is only a  ground for jud icial separation , to  be also 
a  ground fo r divorce. I t  is fu rther proposed  to  reduce th e  period o f  tw o 
years m entioned in section 13(1 A) to  one year. As the  provision stands at 
presen t either party  to  a m arriage may present a pe tition  for dissolution o f 
m arriage on the ground th a t there  has been no  resum ption o f  cohabita tion  as
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between the parties fo r tw o years after a decree o f  judicial separation , o r  tha t 
there has been no restitu tion  o f  conjugal rights as betw een the parties for 
tw o years after a decree for such restitu tion . The following ground is further 
sought to  be inserted in section 13 o f the  A ct for obtaining a decree for 
divorce at the instance o f  the wife ;

th a t an  order has been passed against the  husband  by a M agistrate 
aw arding separate  m aintenance to  the  petitioner, and  the parties 
have not had  m arital in tercourse fo r three years o r  m ore since such 
order.

The same should , according to  the recom m endation o f the Law Com mission, 
be the position if a decree aw ard ing  m aintenance to  the wife has been aw ard­
ed under section 18 o f  the H indu  A doption  and  M ain tenance  Act,

Section 14 o f  the  H in d u  M arriage A ct a t  present p rohib its the court 
from  entertaining a p e titio n  fo r d issolution o f m arriage by a decree o f  
divorce, unless, a t the date o f  the presen tation  o f  the petition , three years 
have elapsed since the date o f  the  m arriage. Pow er has, however, been given 
to  the court to  allow a petition  to  be presented before the, lapse o f  three years 
on the ground th a t the  case is one o f  exceptional hardsh ip  to  the petitioner 
o r exceptional deprav ity  on the p a rt o f  the respondent. The court has also 
in such an event to  have regard to  the interests o f  any children o f the m arri­
age and to the question  w hether there is a reasonable probability  o f  reconcili­
ation between the  parties before the expiration o f  the said three years. The 
am endm ent now sought to  be m ade is th a t the period o f  one year should be 
substituted in place o f  three years. The Law C om m ission has recom m ended 
the deletion of section 14.

According to  section 16 o f  the H indu M arriage Act, where a decree o f  
nullity is granted in respect o f  any m arriage, any child begotten o r conceived 
before the decree is m ade, who would have been the legitim ate child o f  th ^  
parties to  the m arriage if  the m arriage had been dissolved instead o f  having 
been declared null and void , shall be  deemed to  be th e ir legitim ate child, 
notw ithstanding the  decree o f  nullity. The righ t conferred upon the child o f  
such m arriage does no t extend to  the  p roperty  o f  any person other th an  the  
parents in any case where, b u t fo r the  passing o f  the above Act, such child 
would have been incapable o f  possessing o r acquiring any such rights bv 
reason o f  his n o t being th e  legitim ate child o f  his parents. Tt is now  proposed 
to  amend the section so tha t it shall no t be a condition precedent to  the appli- 
cabilitv of the section th a t there m ust have been actual 1e?al proceedings 
resulting in a decree. The above proposal has been supported bv the Law 
Commission. The com m ission has, however, opposed ano ther am endm ent,
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according to  which section 16 would apply only i f  a t the tim e o f  the act o f 
in tercourse resulting in the  b irth  (o r at the tim e o f the  celebration  o f  the 
m arriage, where the m arriage follows the act), both  or either o f th e  parties 
reasonably believed th a t the  m arriage was valid. In the  context o f  the  above 
am endm ent it would be pertinen t to  refer to  the observations in  an  American 
case tha t “ a sta tu te  which punished innocent children fo r the  transgressions of 
the ir parents has no place in  o u r system  o f  governm ent which has as one o f  
its basic tenets equal protection fo r all” .

The am endm ents w hich are sought to  be m ade in the Special M arriage 
A ct are substantially  on  the  sam e line as those in the H indu  M arriage Act. 
There is one provision o f the  Special M arriage Act which has n o  correspond­
ing provision in the H indu  M arriage A ct or o ther similar laws. This provision 
relates to  divorce by m utual consent and is contained in  section 28 o f the 
Special M arriage Act. A ccording to  th a t section, subject to  the provisions 
o f  th is A ct and to  the rules m ade thereunder, a petition  fo r divorce may be 
presented to  the district court by bo th  the parties together on the ground 
th a t they have been living separately fo r a period o f  one year or m ore, that 
they have no t been able to  live together and  they have m utually  agreed that 
the m arriage should be dissolved. O n the m otion o f  b o th  the  parties m ade 
not earlier than  one year after th e  date o f  the  presentation o f  the petition 
and  no t later than  two years after the  said date, if the petition  is not w ith­
draw n in the m eantim e, the  d istric t court shall, on being satisfied, after 
hearing the parties and after m aking such inquiry as it th inks fit, that a 
m arriage has been solem nized under this Act and th a t the averm ents in the 
petition  are true, pass a decree declaring the m arriage to  be dissolved with 
effect from  the date o f the  decree. M atrim onial cases often entail washing 
o f d irty  linen before others and  leave a tra il o f b itterness. All this can be 
avoided if there were to  exist a provision like section 28 o f the Special 
M arriage Act in the  H indu  M arriage Act and o ther sim ilar laws. Question 
whether it should in fact be  so done can be the subject m atte r o f  fruitful 
discussion.

A nother subject w hich m ust engage ou r a tten tion  is o f  lim ping m arriages. 
C ertain  form s o f m arriage are  recognized according to  the  laws o f one coun­
try bu t no t according to  th e  laws o f  the o th e r country. Likewise, the exis­
tence of certain  facts constitu tes a valid ground for ob tain ing  a decree of 
divorce o r  nullity o f  m arriage according to  the laws o f one country , bu t not 
so according to  the laws o f the  o ther country. S ituations have consequently 
arisen where a decree o f  divorce o r nullity granted in one country  is not 
recognized in another country . The result is th a t the sam e persons according 
to  the laws o f  one country  w ould  be considered as husband  and wife bu t not 
so according to  the laws o f  the o ther country. This is essentially a m atter
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which relates to  p rivate  in ternational law b u t as it  has its im pact on the 
m atrim onial law, you  m ay well consider the feasibility o f  m aking it a  part 
o f  the  discussion.

I  agree w ith the Law C om m ission tha t every effort should be m ade to  
avoid delay in the d isposal o f  m atrim onial cases. These cases are  the off­
shoot of m arita l d isputes. M any a  young m an and w om an after m arriage 
find tha t they canno t a d ap t and  adjust them selves w ith each other. This 
incom patability  results in  quarrels and  strained dom estic relations. There 
are also cases o f a spouse trea ting  the o ther w ith cruelty. Som etim es physi­
cal o r m ental infirmity o f  the o ther spouse com es to  light after m arriage and 
causes the breakdow n o f m arriage. In  such cases justice requires th a t there 
should be no delay in  the  d isposal o f  m atrim onia l cases. It is distressing to  
find m atrim onial cases tak e  a  slow, m eandering tim e-consum ing course. If  
a m atrim onial case lingers on for ab o u t six o r seven years from  the date  of 
its institu tion  till its final disposal in  appeal, one can  well im agine the anpuish 
i t  m ust cause to  the party  concerned. As it  is I  know  o f m atrim onial cases 
which have taken  longer to  be finally disposed of. The affected parties resort 
to  jud icial remedies and  seek relief of divorce so th a t they may go in for a 
second m arriage when they are still young. I f  parties  grow old by the time 
the  m atrim onial case is decided, it  is as good  as denying an  effective relief 
to  them . D elay in the disposal o f  m atrim onial cases n o t only causes acute 
frustra tion , it also results in  o ther evils which raise their ugly head when a 
young m an or w om an has to  spend long period of you th  w ithout the com pany 
o f a spouse. D elay in d isposal of cases pending in  courts is always undesir­
able and represents an  unhappy sta te  o f  affairs. In  no field, however, such a 
delay constitutes a g reater stigm a on the adm in istra tion  o f  justice th an  in 
th a t o f  m atrim onial cases.

H aving dealt w ith a very la:rge num ber o f  m atrim onia l cases as a tria l 
judge I can say th a t these cases call fo r a b road , sym pathetic and  hum ane 
approach. There is no rela tionsh ip  which is so in tim ate as th a t o f husband  
and  wife. The tw o share together m any a happy m om ent and other secrets 
o f  life. There can , therefore, be no  greater hum an  tragedy and  no  w o rs^  
catastrophe for the individual th an  the falling a p a rt o f the  husband  and  wife 
and  the  breakdow n o f their relationship. W hen on  account o f th a t the  
husband and  wife go to  th e  co u rt, it is essential th a t th e  presiding officer who 
deals with the m atter should  be an  understand ing  an d  sym pathetic judge.
A w ooden, abstract or pedan tic  approach  on  h is p a rt, if  anything, would 
aggravate the situation  and  m ake things w orse. M any a d ispute between 
wife and husband  are such th a t a  sym pathetic  jud g e  can give the h ea lin g  
touch and bring ab o u t reconciliation. There are, however, o ther cases when 
the breakdown is so com plete and  irretrievable th a t it would be cruel and
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unreasonable to  compel the husband  an d  wife to  live together an d  keep up 
the sem blance of m arriage. I t  w ould appear to  be an  academ ic exercise in 
such an  event to  dilate upon the question  as to who is in the  right and  who 
is in  the w rong. F o r such a  s itu a tio n  I can do no  better th an  repeat w hat I 
said while giving a judgm ent o f the  F u ll Bench of D elhi H igh C ourt. R efer­
ring to  the  insertion of sub-section  ( lA ) in section 13 ot the H indu  M ar­
riage A ct 1 observed th a t the underlying object o f  the aforesaid provision 
seems to  be t h a t ;

If  there has been no  resum ption  o f  cohab ita tion  o r no restitu tion  o f 
conjugal rights as between th e  p a rtie s  to  the m arriage for a period 
o f  tw o years o r upw ards, a fter the passing o f  a decree for jud icial 
separation  or fo r restitu tion  o f  conjugal rights, the C ourt should 
assum e that' the relations between the parties have reached a stage 
where there is no  possibility  o f  reconcilation and as such it inigtit 
g ran t tUe decree of divorce. The aforesaid object is in consonauce 
w ith the m odern  trend  n o t to  insist on the m aintenance o f  union 
whicn has utterly  broken dow n, i t  would no t be a  practical and  
realistic approach , indeed it  w ould be unreasonable and  inhum an, 
to  compel the parties to  keep up the  facade o f m arriage even though 
the rift between them  is com plete and there are no prospects of 
their ever hving together as husband  and  wife.

I t  is gratifying tha t the Sem inar has a ttrac ted  scholars from  all over the 
country. I hope th a t your deliberations would be fru itfu l and you would 
be able to  discuss the various facets o f the subject. I olfer my felicitations 
and best wishes to  the  partic ipants.

T h an k  you.
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