
Welcome Address
y . s .  Deshpande 

Judge, H igh C ourt, Delhi

T H E  S Q B JE C r o f the Sem inar includes law, th a t is o rd inary  law, nam ely, 
the Special M arriage A ct, 1954 and  personal law which is applicable to 
H indus only, nam ely, the  H in d u  M arriage A ct, 1955. I t  is o f  some interest 
to  view this dichotom y from  the view-point o f the  C onstitu tion . The pow er 
to  m ake laws, nam ely, the legislative pow er is divided between Parliam ent 
and  the sta te  legislatures by the provisions o f  C hap ter I o f  P art X I o f  the 
Seventh Schedule o f  the C onstitu tion . Both the central and  the state legis­
latures have a concurrent pow er under entry 5 of L ist 111 o f the Seventh 
Schedule to  m ake laws regarding the fo llow ing :

M arriage and  d iv o rce ; infants an d  m in o rs ; a d o p tio n ; wills, in ­
testacy and succession ; jo in t fam ily an d  p a rtitio n  ; all m atters in 
respect o f which parties in jud ic ia l proceedings were im m ediately 
belore the com m encem ent o f  this C o nstitu tion  Subject to  their 
personal law.

The replacem ent o f  personal law including the  law o f divorce by sta tu te  
law is thus expressly contem plated by the C onstitu tion. The legislative powers 
are, however, subject to  such lim itations as m ay .be  placced on them  by the 
fundam ental rights contained  in  Part U1 of the C onstitu tion . It is necessary, 
therefore, to  construe those fundam ental rights w hich may fetter the pow er 
o f  the leg i^atures under entry 5 o f  the C oncurren t L ist. There is no  
fundam ental right w hich restricts the freedom  of the legislatures to  inake 
laws under entry 5. C an  it be contended th a t personal laws o r  certain  
parts o f  them  are im m une from  being changed by legislation because they 
are included in the religious or cultural fundam ental rights guaran teed  by 
articles 25 to 29(1) of the C onstitu tion  ? I f  th a t were so, the  necessary 
inference would be tha t those personal laws or p a rts  o f  them  so contained in  
these fundam ental righ ts a re  no t m cluded in  en try  5 o f  the C oncurren t L ist. 
For, there canno t be a  conflict betw een two p arts  o f  the  C onstitu tion .
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Like any other legislation, fundam ental rights in P a r t III  have to  be 
construed with a view to  giving effect to the in ten tion  of the founding  fa theis  
and  to  carry out the objectives undeily ing the fundam ental rights as also the 
objectives to be achieved by the C onstitu tion  as a whole since the fundam ental 
rights are a p a rt o f the C onstitu tion . The Pream ble which is a  key to  the 
C onstitu tion  sets ou t four objectives to  be achieved by the C onstitu tion , the 
fourth  being “ the fratern ity  assuring the dignity of the individual and  the 
unity o f the N ation” . W hat is the m eauing o f “ fra te rn ity ” m  this key 
clause ? The ordinary m eaning of fra tern ity  is b rotherhood. Such a brother­
hood  m ay be a narrow  family, com m unal or religious group o r ic m ight be a 
society constituting the nation . H ad  “ fra tern ity” been used in the narrow  
sense it  would no t have been ju x tap o sed  w ith the “ unity o f the  N atio n ” . As 
A risto tle  long ago said m an is n o t only a political but also a  social anim al. 
A ppropriately our C onstitu tion  is both a social as well as a poluical docu­
m ent because it seeks to  p rom ote  the welfare of m ankind m Ind ia  as a whoie. 
W ith this integral approach  in  m ind we m ust include in  ‘ fra tern ity” all the 
nationals ol India who are to  be w oven in to  a na tio n a l unity . Ttiis to u rth  
objective set ou t in the Pream ble has, therefore, an appeal no t only to  our 
m inds but also to  our hearts. The developm ent o f  a com m on liking lo r each 
o ther am ong the nationals o f  our country is indeed needed by the very 
opening o f the Pream ble by which “ We, the people o f  In d ia ...constitu te  
Ind ia  in to  a ...D em ocra tic  R epublic” . F or, as has been well said, democracy 
is a  way o f life and a sta te  o f  m ind  and heart. This is true no  less about 
fra tern ity  than abou t the o ther ideals set out in the Pream ble.

A nother instrum ent of constitu tiona l construction  is provided by the 
directive principles of state policy set out in P a rt IV o f the C onstitu tion . 
A rticle 37 places the duty on the sta te  to  apply these principles in m aking 
laws. To give an  illustration  which will appeal to  lawyers it m ay be said 
th a t the  place o f  P a rt IV o f the C onstitu tio n  is com parable to  the place o f  the 
rule-ruaking section in a  sta tu te . The rules to  be Iram ed under a sta tu te  are 
to  give eflect to  the objects o f the statu te. Similarly, legislation fram ed in 
obedience to the direction given in  article 37 to im plem ent the various 
principles set out in P a rt IV is to im plem ent the objectives o f  the C onstitu tion  
set ou t in  the Pream ble and  in P a rt IV. Just as the rules m ade under a 
s ta tu te  “ would be as ethcacious as the A ct itse ll” because o f “ the funda­
m ental principle o f  construction  th a t rules m ade under a sta tu te  m ust be 
trea ted  as exactly as if they were in  the  A ct and are  o f  the sam e effect as if 
contained in the A ct”  ̂ so also the directive principles in  P a rt IV  and the 
legislation made thereunder m ust be regarded as being a p a r t  o f  the C onsti­
tu tio n  and as efficacious as the C onstitu tion . The world o f  the C onstitu tion
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is growing no t only by jud icial decisions but also by the legislation m ade to 
im plem ent the objects o f  the C onstitu tion . I t  would be surprising, therefore, 
if legislation w hich truly im plem ents any of the objectives of the C onstitu ­
tion  set out in the Pream ble or in P a rt IV w ould conflict with any funda­
m ental right a t all. I t w ould be harm onious for ihe cou rt to  construe such 
legislation as if  it is a p a rt o f the Pream ble or P a rt IV. If  so construed, 
such legislation would not conflict w ith P art I I I  for the sam e reason th a t the 
Pream ble or P art IV canno t conflict w ith P a rt III.

Article 44 contained in P a rt IV requires the sta te  to  endeavour to  secure 
fo r the citizens a un iform  civil code throughou t the territo ry  o f India. The 
first great exam ple o f a uniform  civil code was th a t o f Code of N apoleon 
which has since then become the basis of the French and  the G erm an Civil 
Codes. These codes include, inter alia, the law of dom estic relations such as 
m arriage, divorce, etc. In  classiiying different laws, one may ta lk  o f  laws 
relating to  persons, those relating to  things, etc. Laws relating to  persons 
may be called personal laws in th is sense. In  Ind ia , howeyer, historically the 
expression “ personal law” has obtained a narrow er conno tation  as being law 
applicable only to  a d istinct religious com m unity such as the H indus. Article 
44 of the  C onstitu tion , however, does no t m ake any distinction  between law 
and  personal law. W hereas, unity o f the nation  is to be achieved, a uniform  
civil code is directed to  be m ade by article 44.

W hat is the m eaning o f “ religion” in the C onstitu tion  ? The answer is 
given by the relevant articles o f  the C onstitu tion  such a s articles 25, 26 and  
28. They m ake it clear th a t “ relig .on” includes tw o d istinct elem ents, 
nam ely, (1) the religious doctrine  or fa ith  which an  individual may profess; 
and (2) religious practice according to w hich the followers o f  a  particu lar 
religion may act. B ut personal law has never been regarded as a part o f  
religion either as a  religious doctrine or as a religious practice. T he reason 
is obvious. R eligion and  law have always been separate  trom  each other. 
They operate in tw o separate spheres, tha t is, the spiritual and the tem poral. 
The sanctions of the tw o are  different. Religion canno t be the sanction o f  
law. Personal law  may originate in  religion in the sense th a t the rehgio^us 
books prescribe a certa in  type o f conduct or religious practice which has been 
followed by the follow ers of th a t religion and  which has become their per­
sonal law. But religion there was only the source o f  the conduct. The 
conduct became enforceable only when it becam e custom ary. I t is well know n 
th a t a valid custom  overrides the text of the shastras. Even if, therefore, 
the origin of the custom  was in religion, it d id  no t become law till it became 
a valid and enforceable custom . P rior to th a t, it m ay have been regarded 
as a religious practice followed by the followers of th a t religion. B ut when 
it  obtained a tem poral sanction it becam e law and  ceased to  be a  religious
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practice. The distinction  is th a t while a  religious practice is obeyed only by 
the feeling th a t one ought to  adhere to  one’s religion, the custom  is obeyed 
because it m ust be obeyed. I f  it is no t obeyed, civil consequences will follow. 
This feeling th a t the custom  has to  be obeyed is called opinio necessitatis  and  
is the earm ark  o f  a  valid custom  which has become a  p a r t  o f the law. Per­
sonal law being thus subject to custom ary law as to  its enforcem ent is as 
much as law as ordinary law. Equally it is no t a  p a rt o f  religion ju s t  as 
ordinary law is not a  p a rt o f  religion. W hile religion canno t be enforced by 
recourse to  a court of law, custom  can be enforced ju s t as an  ord inary  law 
can be enlorced in  a court o f law. Section 9 o f the C ode o f Civil Procedure 
lim its the jurisd iction  o f  the civil courts to  civil causes an d  excludes merely 
religious causes trom  it. Itie  detiaition  o f  • iaw ” in article 13(,3) (a) o f the 
C onstitu tion  expressly includes custom . It does no t include religion for ttie 
simple reason tda t religion is n o t enforceable as law. It lollow s, therefore 
tha t in P a rt 111 ot the C onstitu tion  which is governed by the  definition in 
article 13 (.3U a j ,  religion is n o t included in  the concept o f “ law ” including 
personal law o r custom . Conversely, personal law is not a p a r t o f  religion. 
The two are distincc from  eacn other, i n e  question can hard ly , therefoie, 
arise of any lunaam en ta l rigtit being contravened by legislation to  transform  
personal law in to  statu te law in exercise ol the legislative pow er given by 
entry 5 o f  the C oncurren t L ist,

Though the governm ent p rio r to  and  after the independence followed a 
policy o f religious neutrality  in  Ind ia , they did  no t th ink  personal laws to  be 
an  essential and integral p a rt o f  religion. This is why legislation to transform  
personal laws into statu tes has continued  to  be enacted from  during the 
B ritish days till after the C onstitu tion . This seems to  be the reason why 
entry 5 o f  the C oncurrent L ist recognizes the pow er o f  the legislatures to  
enact laws in  respect o f  m atters which were governed by personal laws p rio r 
to  the  com m encem ent o f the  C onstitu tion . R ead  w ith article 44 o f the 
C onstitu tion , the legislative pow er so conferred seems to  include all m atters 
■governed by personal laws p rio r to  the com m encem ent o f  the C onstitu tion . 
They were never regarded as included in  “ religion” either by the  governm ent 
or by the com m unity concerned or by the courts.

Law may be regarded as an  elem ent o f “ cu ltu re”  using the word 
“ culture”  in a wide sense. F o r the sam e reason, personal law  m ay also be 
regarded as an elem ent o f  “ cu ltu re” . A rticle 29 (1} gives any section o f  the 
citizens residing in the territo ry  o f In d ia  o r any p a rt thereof having a  distinct 
language, script o r culture o f  its own the right to  conserve the same. Does 
this right enable the H indus to  conserve their personal laws an d  to  prevent 
legislation being enacted to  replace them  ? Before answ ering this question, 
the  construction  o f  article 29 (1) m ust be m ade in  the contex t o f the  Pream ­



ble, article 44 and  entry  5 o f  the C oncurren t L ist in  the Seventh Schedule. 
F ratern ity  and the  unity  o f the nation  w ould  certainly no t be com plete so 
long as the different schools and  castes governed by H indu  Law would insist 
on keeping in tac t their separate personal an d  custom ary laws. Entry 5 o f 
the C oncurrent L ist w ould become superfluous if  all the personal laws are 
included in “ cu ltu re” w hich is to  be conserved accord ing  to  article 29 (1). 
Article 44 w ould also be deprived o f m ost o f its contents. A  progressive 
view o f article 29 (1), therefore, would be to  regard  th a t the conservation o f  
the language, scrip t or culture o f each section o f the  people should  be m ade 
in such a way as to  con tribu te  to the unity o f  ihe n a tio n  and  to the evolution 
o f a  com posite Ind ian  culture. A rticle 351, for instance, expressly states th a t 
it shall be the duty o f the U nion of Ind ia  to  prom ote the spread of the H m di 
language, to  develop it so th a t it may serve as a  m edium  o f expression for 
all the elem ents o f the com posite culture of In d ia  and  to  iecure its enrich­
m ent by assim ilating w ithout in terfering w ith its genius, the form s, siyle and  
expressions used in  H industan i and  m the oilier languages o f  India. The 
culture o f  each section o f  the citizens residing in Ind ia  can con iribu ie  to  the 
evolution o f a  com posite Ind ian  culture it the best elem ents o f  each culture 
are woven together. W hat is to  be aim ed a t is a unity in Uiveisity and no t a 
m ere diversity. F u rth e r, the replacem ent o f  personal laws by sta tu te  law 
does no t necessarily m ean th a t the contents o f the personal laws are entirely 
destroyed. O n the con trary , they are only m odiliea selectively w ith a view to  
evolve a uniform  civil code w hich is the declared aiin ol ihe  state policy 
under article 44. Ju st as the developm ent o f  the H ind i language is to  be 
enriched by draw ing from  all the o ther Ind ian  languages similarly the uniform  
civil code will draw  u p o n  the existing personal laws.

This evolution has to  com e naturally  and  by stages. I t  is fo r the people 
governed by a  system  o f personal law to ask  theoiselves it they w ould like a 
progressive change m  a  personal law or a p a r t o f it by legislation. Sim ilarly, 
It IS fo r the representatives o f the people to  consider w hether a  uniform  civil 
code or a  un ilo rm  civil law w ould con tribu te  tow ards the fraternity  am ong 
the people and  the unity o f  the n a tion  as also tow ards the evolution o f  a 
com posite Ind ian  culture. I t  is the duty o f all o f  us to  understand  each o ther 
and  to  do our best to  p rom ote  such unity  an d  such a salu tary  evolution 'by  a 
gradual evolution ot a  com m on opinion an d  by voluntary  agreem ent which 
alone can be a  w orthy goal. Ju st as the  C o nstitu tion  was fram ed by cons­
ensus o f all the  difterent shades o f  opinion o f  the people, similarly the uniform  
civil code should  also com e abou t by th e  sam e process o f achieving a 
consensus.

The dichotom y betw een the H indu  M arriage A ct and  the Special 
M arriage A ct referred  to  a t the  outset is thus explained. I h e  Special
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M arriage Act is an op tional or enabling provision. I t  is only if the parties 
desire to  avail themselves o f  it th a t a  m arriage may be con trac ted  u n d er the 
Special M arriage Act w ith the consequences which would be attached  to  it 
thereunder. I t is a stage which is interm ediate between the  personal law as 
it  exists and  a com pulsory s ta tu te  b inding on  th e  persons to  which it is 
applied. Statutes such as the Special M arriage Act which w ould be a m odel 
law the benefits o f  which may be availed o f by such persons as may like to  
avail o f  them  is a step in the righ t direction. It also adheres to  the principle 
o f  gradualism  and o f  providing facilities for those who would like to  be 
persuaded to  avail themselves o f it ra ther th an  o f  enforcing som ething against 
th e  wishes o f  those who would be governed by it.
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