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SOCIAL C H A N G E  implies a necessary shift from  the trad itional religion- 
oriented, au tho rita rian  and  hierarchical society to  an  egalitarian, secular 
society. I t  means and includes change in social relationships, structure, 
processes and values of life in  society. The factors th a t may influence social 
change may be psychological, social and economic. M arriage is an  im por
tan t social institu tion , and  it provides nucleus for the family which is the 
basic un it of a  society. T rad itional m arriage was shaped by values p re
vailing in ancient tim es. The m aintenance o f  m ale superiority over women 
was one o f  such values. The structure o f  the fam ily, and  the process of 
in teraction between the wife and husband, determ ine the values they cherish in 
their family life. T oday th is hierarchical and  au tho rita rian  structure o f 
family m ust yield place to  a situation  o f equality and m utual respect between 
the two spouses.

One of the essentials o f a  good governm ent is a good system of law, 
which is capable o f  p rom oting  the preferred  values w ithout giving rise to  
disharm ony am ong the people th a t are governed by it. The purpose of law 
is to prom ote justice , keeping pace with the changing social, economic, 
political and  o ther needs of the  people. Reaffirm ing these ideas,, the 
Pream ble o f our C onstitu tion  speaks o f four objectives, viz., justice, equality, 
liberty and fratern ity , and  rules ou t any kind of discrim ination on the basis o f 
sex, race and religion.^ Every branch o f  law should aim  a t the realisation 
o f  these objectives. M atrim onial law is no  exception. In this paper an 
a ttem pt is m ade to  exam ine the question how fa r the law relating to  the 
H indu  M arriage A ct, 1955 and the law laid dow n in the Special M arriage 
Act, 1954 con tribu te  to  bring about the preferred social change in the 
present context.

*M.A„ M.L., Lecturer in Law, Andhra University, Waltair. The author expresses 
his deep sense of gratitude to Prof. B.S. Murthy for his most valuable suggestions and 
comn'.ents at the formative stages of this paper.

1. See the Preamble and arts. 14 and 15 of the Constitution of India.



II

Society is a com plex process. Its full chapter is revealed by its structure, 
values, processes and its level o f  standard  o f  life. The elem ents th a t de ter
m ine the character o f  a given society are varied , nam ely, historicals, psycho
logical, political and  econom ic. Law is one o f the elements tha t shape 
society and it does so th rough its norm s. Law has come to  be regarded 
as an  instrum ent o f social control and social change. By m eans o f  a  suitable 
law of m arriage we can influence a change in the  structure, values, in terac
t i o n s ,  and in terrelationsh ip  w ithin the fam ily. But law , unassisted by o ther 
factors, m ight no t b ring  abou t the necessary change in the a ttitude , and 
outlook  of the people tow ards m arriage and  o ther institu tions o f family.

The institu tion  o f  m arriage is as old as the dawn of civilization. The 
general concept o f  m arriage requires the subsistence o f  relationship between 
m an and w om an constitu ting  the  centre o f the  social un it o f fam ily, w hich is 
the foundation  o f every society.* I t  is an association of m an and w om an fo r
med for m utual satisfaction o f value dem ands which may be biological, psy
chological, social and economic. I t  is a process by which the legal re la tio n 
ship of wife and husband is established. T rad itionally  for H indus, m arriage 
is an essential jflws/cara and  a sacram ent. F o r M uslims, m arriage  is a con
tract, the purpose o f which is to  legalize the  sexual in tercourse and to  legiti
m ize the progeny. F rom  C hristian  po in t of view, m arriage is a voluntary 
union  o f  m an and  w om an to  the exclusion o f  all others., The concept o f  
m arriage, thus, differs from  com m unity to  com m unity.

Indian society is a m useum  o f diverse religions, cultures, races, languages 
and com m unities. D espite the heterogenous n a tu re  o f the living conditions 
and social life o f H indus, and  the apparen t diversity am ong them  living under 
different geographical conditions o f  the Ind ian  subcontinent, the  H indu society 
has developed a rem arkable un iform ity , hom ogeneity  in its culture, social life 
and  social institu tions. This has been m anifested in the dharmashastras, the 
religio-legal w orks of (he H indus, providing the core of the rules, conventions 
and the religious injunctions regulating the dom estic relations of the people 
living in the  ancient society. W hile the shasiras laid dow n the  basic 
principles, custom  or sadachara guided by the  local requirem ents form ulale(^ 
the details. The M uslim  invasions, and the advent o f  the British rule b rough t 
new religions, new cultures and new laws to  this country. The people o f  
Ind ia  were governed, during  the M uslim  ascendency by the shastric law on  the 
one hand , and  the Shariat on the  o ther, even regarding their dom estic rela
tions. L ater, the  English legal principles were super-im posed on the  law  of
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the M uslim  tim es. This has given rise to  the gradual developm ent o f  different 
personal laws in Ind ia  governing the dom estic relations o f the people belong
ing to  different com m unities viz., H indus, M uslim s, C hristians and Parsis, etc. 
Each of these has its ow'n m atrim onial law, based on its peculiar religious 
beliefs and social values.

The H indu law o f m arriage was very m uch influenced by the H indu 
religious beliefs. The trad itional H indu law o f m arriage imposed a num ber of 
endogam ous and  exogam ous restrictions on the capacity and com petence to  
m arry . lo tercaste  and intersect m arriages were no t perm itted. However, in 
practice the H indu  society witnessed the in tercaste and  intersect m arriages, 
called the anuloma and pratilom a  marriages^ fo r a long time, of which the 
la tter were held to  be invalid by the jud iciary . A catena o f social legislations 
such as the H indu  M arriage (D isabilities Rem oval) A ct, 1946 and the H indu 
M arriage V alidation A ct, 1949 recognised such m arriages as valid. M ost o f 
the m arriages were early and arranged m arriages, and  in them  the woman was 
no m ore than  a pawn in the hands o f  negotiating  parties. As it was mainly 
for religious purposes, the m utual gratification o f secular values like m atri
m onial happiness, and the security o f women were no t given the prim acy they 
deserve. Though the concept o f m arriage was idealised by the sages in the  
Vedas, men seemed to  have practised it as a pastim e, reducing women to  the 
position o f instrum ents o f  enjoym ent. D ivorce o r dissolution of m arriage was 
unknow n, and  no  o ther remedy was available to  wom en to  free themselves 
from  the shackles of tyrannical husbands who were very rnuch pathologically 
concerned wiih virginity, fertility , and au thority  to  dom inate over their wives. 
In  this process, m arriage gave rise to  certain evil practices like polygamy and 
the  m ost abom inable and  abhorren t practice of dowry giving and  taking. 
Polygamy, in course o f  tim e, became a m atter o f  social prestige for men. The 
unequal status o f  wom en was m anifested in the H indu  laws o f m arriage and  
inheritance in w hich men were declared superior in the m atter o f m atrim o
nial status and  property  rights. The precept ‘iiasiri swatantray m arhati’, which 
m eans, w om en do no t deserve any freedom  and  equal rights with m en, echoed 
very much in every w alk o f life. The trad itional law o f m arriage is thus reple- 
ted  with serious shortcom ings like inequality an d  sex discrim ination in the 
m atter o f  property  right and m atrim onial status.

The advent o f  independence m arked the beginning o f  an era o f social 
legislation th a t sought to  codify and modify the old laws o f m arriage giving 
place to  new m atrim onial laws. W ith the grow th of industrialization  old values 
gave place to  the  new ones, posing a challenge to  the trad itionally  entrenched
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evil practices like early m arriages and  dow ry giving and taking. Long before 
independence, the process o f reform  was started  by the B ritish in Ind ia  with 
the passing o f some sta tu tes, such as the W idow  Rem arriage A ct, 1856 by 
which w idow  rem arriages were perm itted  and  declared legally valid, an d  the 
Child M arriage R estra in t A ct, 1929 under which child m arriages, and 
m arriages below the sta tu torily  prescribed age lim its, / e., 18 years fo r th e  boy 

' and  15 for th e  girl, were legally p roh ib ited . T hose who procure or undergo child 
m arriage were liable to  severe punishm ent under the relevant provisions o f 
the Act.* U nder the im pact o f dem ocratic  and secular ideas, caste barriers to  
m arriage were rem oved, and  m arriage as a legal institu tion  was freed from  
religious m oorings, w ith the enactm ent o f  the H indu M arriage V alidation A ct, 
1949 which validated  all m arriages betw een parties belonging to  different reli
gions, castes, subcastes or sects. Some provinces also effected such legislative 
reform s as the B om bay Prevention  o f  H indu  Bigam ous M arriage A ct, 1946 
which rendered void the bigam ous m arriage o f a H indu , and  the M adras 
H indu  Bigamy Prevention and  D ivorce A ct, 1949. By such legislation, the 
evil practice o f  polygam y was done away With, providing a sense o f  security 
to  women, and the m atrim onial relief o f divorce was guaranteed to  spouses 
governed by such legislation bn p ro o f o f  certain  allegations, stated  as 
grounds in  the relevant provisions o f  the  Acts.

These were follow ed by a spate o f  social legislation th a t cam e into 
being im m ediately after th e  independence. The notable ones am ongst them  
are : the Special M arriage A ct, 1954 the H indu  M arriage A ct, 1955 the H indu 
Succession A ct, 1956 the H indu M inority  and  G uard iansh ip  A ct, 1956 and 
the H indu A doption  and M aintenance A ct, 1956. These Acts m ade in roads into 
the old laws o f H indus. The D ow ry P roh ib ition  Act, 1961 was passed to  pu t 
an end to  the  evil practice of dowry. U nder the A ct, severe punishm ent was 
prescribed to those w ho violate the provisions o f the Act. Thus, a catena of 
social legislation enacted over the years im m ediately after the independence 
has gone a long way tow ards dem ocratisation  and  secularisation o f the in stitu 
tion o f  m arriage; and its laws, ensuring justice to  m arried  wom en. The process 
o f dem ocratisation  has also given a decisive blow to evil practices like the 
taboo  on intercaste m arriages, early an d  arranged  m arriages, and  the practice 
of giving and tak ing  dow ry. A s a  result of these developm ents, the  H indus, 
at least some sections in the urban  popu la tion , have grow n less conscious o f 
the legions o f  caste and religion in their m atrim onial and social relations.®
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ment or a fine. A person conducting, or directing such marriage is also punishable in 
the same manner.
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They are at liberty to  choose w hatever form  o f m arriage they w ant, free 
from  religious shackles and  caste barriers. T he trend tow ards secularism, 
equality of sexes, legal em ancipation  o f women by elevating their status to 
tha t o f  m en, is a unique feature o f  those laws th a t constitu te the new code 
regulating the persona) and  property  Te]ations o f  ihe  H indus.

I l l

The present law o f H indu  m arriage requires the  parties to  be m arried to 
fulfil certain  conditions laid down in the relevant sections of the H indu M arri
age A ct, 1555 which seeks to  secularise and simplify the cerem ony o f 
m arriage. The concept o f  H indu m arriage has undergone a  trem endous 
change under the Act, according to which m arriage m eans a lawful consensual 
union o f  m an and wom an to  the exclusion o f others, accom panied by certain 
form alities which may be religious, custom ary and  statu tory . The dhannic 
institu tion  o f m arriage, in which m arriage was tneant to  be an indissoluble 
religious union o f  man and  wom an, is sought to be transform ed info a union 
o f convenience. U is aptly rem arked by S. V enkataram an th a t the H indu 
M arriage Act, in its basic-ideology, is the repudiation  o f  the dliarmic institu
tion o f  marriage.® The H indu  code consisting o f  various enactm ents is a 
bold social experiment.'^ M onogam y is now m ade legally com pulsory for all 
m arried H indus pu tting  an  end to the evil practice o f polygam y. The boy and 
the girl m ust have a tta ined  the statu torily  necessary m arrigeable age, and they 
m ust be mentally sound. This rule seeks to  abolish the evil practice o f  child 
m arriages. The parties to  be m arried m ust n o t be sapindas to each other, 
and m ust not com e w ithin the prohibited  degrees o f  relationship. This aims 
a t avoiding the practice  o f incestuous and im m oral alliances betw'een persons 
closely related by blood, affinity and adoption. T he ceremony o f a m arriage 
should be free from  all invalidating factors like fraud , coercion and undue 
influence.® A prom inent feature of the present law is th a t it has done away 
with all trad itional rigidity. The disqualification based on religion, caste. 
gotra, pravara, have been dispensed with. In tercaste and intersect m arriages 
are m ade legally valid, though socially they are still unacceptable in m ajor 
sections t)f the society. M arriage is m ade m ore secular and  contractual than 
it was under the old system. A significant fea tu re  o f  the  present law is that 
it provides for new m atrim onial remedies such as, judicial separation, annul
m ent o f  m arriage, and  the right to get divorce.® These provide relief and
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a  sense of security to  wom en who may be driven to  seek anyone o f these 
rem edies in tim es o f necessity.

The enactm ent o f the Special M arriage A ct in 1954 has m ark ed  the 
beginning o f an  era  of significant social reform  and  change. A unique fea
tu re  of this A ct is th a t it m akes provision for a uniform  secular law o f  m arri
age and  m atrim onial reliefs for all citizens of the country irrespective o f their 
race, religion, class, caste and  creed. P arties intending to be m arried under 
th is Act may be a H indu  and a non-H indu, a M uslim  and a non-M uslim , a 
C hristian  and  a non-C hristian , they are required to  fulfil certain  conditions laid 
dow n in section 4, and com ply w ith certain procedural requirem ents prescribed 
in sections 5 to  14 of the A ct.‘“ A part from  providing for choice or consent- 
m arriages in the civil form , it also provides for dissolution o f  m arriage by 
m utual consent and agreem ent.”  In add ition  to  the usual rem edies o f  ju d i
cial separation  and  divorce under sections 23 and 27 and  the rem edies for 
decrees of nullity  and annulm ent under sections 24 and 25, it provides under 
section 28 for divorce by m utual'consen t. As the age requirem ents fo r the boy 
and  girl under this A ct are 21 and 18 years respectively, there is no  scope for 
early and arranged  m arriages of m inors. The A ct, thus encourages only adult 
m arriages which are the result o f  m utual choice and agreem ent betw een the 
parties to  be m arried . Those who are m arried in their own religious o r cus
tom ary form s are also given an op tion  to  get the ir m arriages registered under 
section 15 o f  the A ct, which requires the parties to  fulfil’certain conditions 
like the rule o f  m onogam y, proh ib ited  degrees o f  relationship, etc., for gettm g 
their m arriage registered u n d e r the A ct. By virtue o f such reg istra tion , the 
parties are deemed to be m arried  under this Act.

A valid m arriage under any one o f  the above Acts brings abo u t a very 
im portan t change in the  status o f  the parties. It gives rise to  m utual rights 
and  obligations which can be legally enforced in  the courts o f  law  against each 
other. U nlike the Special M arriage A ct, the H indu  M arriage Act recognises 
m utual righ t o f  m aintenance for b o th  the spouses. D ivorce, though unknow n 
to H indus in the beginning, is now statu to rily  recognised under section 13 o f  
the  H indu  M arriage Act, and sections 27 and  28 o f the Special M arriage Act. 
The divorce by m utual consent incorporated  u n d er section 28 o f the A ct is, 
said to  be a  highly progressive, and at the sam e time, a revolutionary  m ea
sure. W ith  the in troduction  o f divorce and  o ther m atrim onial reliefs the
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H iadu  society is revolutionised and a new m atrim onial jurisprudence is 
developed.

The present society, under the influence o f the process o f  dem ocratisation, 
u rban isation  and  industria lisa tion , is m arked by trem endous change in the 
values of life which provide the rationale for certain  norm s o r rule o f  family 
organization, and conduct o f the m em bers living in  the family. The type o f  
values cherished by the spouses in a family determ ine their norm s of behavi
ou r and  conduct in their m undane activities.^® The im pact o f these values 
finally determ ine the  character o f the society in which we live. M odern iza
tion thus has b rought abou t transfo rm ation  o f  these values from  trad itio n  
to  m odernity, giving place to  a new set o f  values, and  the generation 
o f new concepts like liberty , equality, individualism  which seriously affect 
the old institu tions o f m arriage and  fam ily. In  th is process, the traditionally  
entrenched custom  o f  m arriage by arrangem ent is found  to  have disappeared 
giving place to  a voluntary  m ate selection, resulting in “ choice m arriage”  or 
“ love marriage.^*

However, m odern social legislation and o ther developm ents seem to have 
had limited im pact on the  practices, custom s and  beliefs o f the people. P a rti
cularly, the Special m arriage Act and the H indu  M arriage Act have proved 
to  be mere paper legislation in several aspects. This partly  is due to allowing 
religion, caste and custom  to  continue to  have their sway on the people. The 
Dowry P rohibition  Act, 1961 proscribes the practice o f  dow ry giving and 
taking, but perm its the sam e in the form  o f gifts out o f love and  affection ex
cluding them  from  the m eaning o f  “ dow ry”  under the Act.*® Though the H indu 
M arriage Act aim s a t a secular law  o f m arriage for all H indus, doing away 
w ith all religious m oorings, it still allows custom ary m arriages and m arriages 
replete w ith religious cerem onies. I t  provides saving clauses which seek to  
perpetuate custom ary m arriages even in derogation  o f  law and public consci
ence.*® D espite legal p roh ib ition , early, arranged  m arriages and the evil 
practice o f  dow ry are still continuing, and  are assum ing dangerous p ro p o r
tions in the society. The practice of polygam y and bigam y is allowed to con
tinue on the basis o f custom  and  convenience of the people, a lthough  they 
are prohib ited  in law. Though divorce is s ta tu to rily  provided, custom ary
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divorces are still widely prevalent in m ost o f  the  socially and econom ically 
backw ard com m unities. All these loopho les in the law of m arriage and 
divorce need to  be plugged. They m ust be either am ended or em ended suit
ably to  enable the m atrim onial law  to  becom e an effective instrum ent of 
social change.

The question th a t occurs to  every one is, w hat is the ideal fo rm  of m arri
age th a t suits the m odern  co n d itio n s?  M arriage  cerem ony in  the present 
society m ust be a sim ple one, secular or civil, w ithout any pom p and show, and  
it should com bine all the  sanctity and  solem nity o f  the shasiric m arriage and 
the  secular content and  m odernity  o f m arriage by choice, in which the parties 
to  the m arriage actively partic ipate  w ithou t undue interference from  elders, 
who may be, at the m ost, consulted before m arriage. The values cherished 
by the partic ipan ts m ust no t be merely m aterialistic, but also hum an in their 
nature. M arriage is no t merely m eant for sexual enjoym ent b u t also fo r a 
long and  happy association  o f m an and  w om an to constitute an  orderly 
fam ily w hich con tribu te  to  the progress o f  society. M utual love, affec
tion  and understand ing  m ust build  the  bonds o f m atrinjony and  b ind them  
together for a happy, harm onious conjugal life. F u rther, the process of in
dustria lisation , u rban isa tion , secularisation, the  increasing num ber o f  m arried 
w orking wom en, and  the alarm ing p o pu la tion  grow th , have b ro u g h t about 
significant change in the a ttitude  o f the people. New norm s o f m arriage, and  
new values of life are in the offing. T he a ttitu d e  o f educated men and  women 
tow ards m arriage and  family has been changed very m uch. Several dem ands 
are m ade by husbands and  wives on each other. They depend on  each other 
for em otional security and  peace of m ind.^’ In  the light o f these develop
m ents, the  laws of m arriage are to  be revised suitably and  new law s form ulat
ed. M oreover, in the  present dynam ic society of ours, which is engaged 
in  the adventurous task  o f creating  a new social o rder, founded  on the 
value system  o f equality and socio-econom ic justice, drastic  revision o f 
all the branches of coun try ’s laws including the personal laws, is called 
for to  keep pace w ith the changing and  challenging tim es, no tions o f  
fairness and justice, assum ing new and  wider dim ensions o f change in 
the people’s custom s and  beliefs. These in tu rn  dem and significant 
changes in the  structure  o f  laws.^® All this accelerates a continual effort 
a t social reform  and social change, and  the country’s laws are  called 
upon  to  play the role o f  the real instrum ents o f social change and 
control.
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IV

The term  value m eans a thing or an event th a t is desired by the people 
concerned. In  every social organisation people cherish certain  values o f life. 
The no tab le  ones am ongst them  pursued by men and w om en in the institu 
tions o f  m arriage and  family are  love, affection, sex, respect, wealth, equal 
m atrim onial sta tus, econom ic and social security. In  fact, the present trend  
in law  is tow ards the realisation  o f certain  dem ocratic values such as equality 
o f  sex, social and  econom ic security for women and  children, and  the develop
m ent o f  secular ou tlook . O f all the  values equality  o f  sex, and equal oppor- 

,tunities for spouses is the  m ajor goal value w ith which the law o f m arriage 
is m ostly concerned. The a rticu la tion  o f outlaw ing sex-ba&ed discrim inat- 
tions in the  context o f  present In ternational W om en’s Y ear is the m ajor con
cern o f the global com m unity, m ore so in the case o f In d ian  society. P a r ti
cularly, every b ranch  o f fam ily law should aim  a t the achievem ent of this 
value by doing away w ith all sorts o f deprivations an d  restrictions im posed 
on w om en on the basis o f  sex, and they m ust have equal partic ipa tion  in 
sharing and  shaping all the  o ther values concerning m arriage and family, 
like love, affection, and  m atrim onial equality. I t  is observed by the U nited 
N ations in a recent study ;

Differences o f sex roles begin a t the m om ent of b irth  as m ale or 
female. F ro m  th a t m om ent, child is expected to behave in accor
dance w ith the role o f  custom arily assigned to his or her sex. By 
the time she becom es an ad u lt...sh e  learns th a t being born  female 
sets her a p a rt from  m en and lim its her rights in law and  in prac tice .^

Therefore, the  success or failure of the law s o f  m arriage depends upon 
the extent to  w hich they help to  realise these values. This calls fo r the c riti
cal analysis o f the relevant provisions o f  the H indu M arriage Act and the 
Special M arriage A ct to  ascertain  w hether, and to  w hat extent, they are 
capable of prom oting these values.

To a great extent the law o f m arriage laid dow n in the two cnactm cnts 
tends to  establish the principles o f equality, equal opportun ities and equal 
p rotection o f laws to  both spouses w ithout any sex discrim ination. The law 
confers equal rights, im poses equal obligations, and  the parties are allowed to  
enjoy equal m atrim onial status in all respects. F o r instance, a valid m arriage 
confers certain rights like the right of consortium  and  m aintenance on b o th  
the parties to  m arriage under these enactm ents. W hen the right o f consortium  
is infringed by one spouse, the o ther spouse is entitled  to  enforce his or her 
right to  have conjugal society o f the  o ther by obtain ing the remedy called
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restitu tion o f  conjugal rights.^® In  the same m anner, both  are under obliga
tion  to  m ain tain  each other in tim es of necessity and distress on fulfilment o f 
certain conditions required under the relevant provisions of the law.^^

F o r a considerably long tim e, wom en have been m ade victim s o f certain  
evil practices, like polygam y, dow ry system and  unilateral divorces by hus
bands and  equal p a rtic ipa tion  o f . women in ju d ic ia l proceedings like legal 
separation , annulm ent of m arriage and  divorce, is denied to  them . W idowers, 
bu t no t widows, were perm itted  to  rem arry . T hus in a nutshell, w hat has 
been perm issible to  men has not been m ade equally perm issible to  women*- 
H ow ever, th is k ind o f  unequal status is sought to  be done aw ay with, and is 
o f  course, being replaced by the concepts o f  m atrim on ia l equality and equal 
partic ipation  o f  b o th  the spouses in all proceedings, th rough siiitable changes 
in the present law o f m arriage. In case where the spouses fail to get on well 
due to  psychological incom patibility  or m atrim onia l m isconduct o f either 
spouse or due to  som e other reasons, and find their lives miserable, and  are 
unable to  pull on together as wife and husband, they are equally provided 
w ith suitable remedies to d isrup t or dissolve the m arital tie either tem porarily  
or perm anently , depending upon the gravity of the situation. The m atrim onial 
courts are equipped with the ju risd ic tion  to  gran t the necessary rem edies to  the 
aggreived party  on p ro o f o f any one o f  the  grounds set out in the provisions 
enum erated  under the H indu  M arriage Act and  Special M arriage Act. 
Section 10 o f the H indu M arriage A ct, and  section 23 o f the Special 
M irria g e  A ct deal with judicial separation which only m eans suspension o f 
conjugal life for a tem porary period of time. If  the  spouses fail to  get recon
ciled during th a t period it will lead to  perm anent breakdow n o f m arita l life 
under section 13 o f  the H indu iVIarriage A ct, and  section 27 o f  the  Special 
M arriage A ct which deal w ith the rem edy o f divorce. In addition  to  these, 
m arriage can also be avoided by virtue o f the decrees o f nullity and annulm ent 
o f m arriage, under sections 11 and 12 o f  the H indu  M arriage A ct, and  sections 
24 and 25 of the Special M arriage Act. Thus the various provisions o f  the  
two enastm ents dealing w ith m atrim onia l reliefs loudly speak ab o u t the 
concept o f m atrim onia l equality and equal right o f  spouses to  ob tain  suitable 
remedies.
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In  certain  legal systems, the idea th a t w om an has no legal existence 
separate from  her husband , w ho is the head o f  the fam ily and the interest and 
unity  o f  the  fam ily is p aram o u n t, has been well practised. This m ade wom en 
suffer various kinds o f  deprivations. D iscrim ination  against women is very 
m uch pronounced in  sharing the m atrim onial w ealth, thereby endangering 
their econom ic security. The law s, institu tions and practices simply relegate 
them  to  a  position  o f  inferiority, and subord ination  w ith regard to  their 
“ rights to  acquire, adm inister, enjoy, dispose o f and inherit property  including 
the property  acquired during m arriage,” **® This is very much true o f the H indu 
jo in t fam ily system and the H indu  law o f inheritance p rio r to  the passing of 
the H indu  Succession Act. B ut the position  in Ind ia  under the new laws 
has changed. By virtue o f their legal relationship  as wife and husband, son 
and  daughter, men and  women are  equally  entitled to  succeed to  the p ro 
perty o f  the o ther. Though the  trad itional law o f  inheritance am ong H indus 
discrim inates on the basis o f  sex in the m atte r o f  p roperty  rights, the present 
law  o f succession laid down in the H indu  Succession Act, and the Ind ian  
Succession A ct, 1925, sought to  remove such sex-based discrim inations. 
The wife and husband , daughter and son, ail are equally entitled fo succeed 
to  the property  left by a H indu m ale or female.^* F u rth e r, under the Ind ian  
Succession A ct, b o th  males and females are  equipped with equal testam entary  
pow ers to  will away their p roperties to  w hom soever they like.

H ow ever, certa in  provisions under the  H indu  Succession Act, like 
sections 6 and  30 are still unequal and discrim inatory, denying H indu women 
equal right to  succeed to  the coparcenery property  left by a m ale m em ber of 
a  M itakshara  jo in t fam ily. F o r instance, section 6, which deals w ith the 
devolution  of coparcenery interest left by the deceased H indu male, discrim i
nates betw een a son, who is a  coparcener having right by b irth  over the 
fa ther’s coparcenery interest, an d  a daughter who is n o t a coparcener. The 
son, by virtue o f  being a  coparcener, is entitled  to  have double share, one as 
a coparcener w ith fa ther and the o ther as class I  heir, whereas the daughter 
is given only one share in the separated  share o f the deceased father. Even 
th is she m ay no t be en titled  to , if the H indu  coparcener exercises his tes ta 
m entary pow er under section 30 o f  the H in d u  Succession A ct, which confers a 
right upon  a H indu  coparcener, belonging to  a M itakshara jo in t fam ily, to  will 
away his interest therein to  w hom soever he likes. A H indu fem ale is thus 
disentitled to  every io ta  o f share to  which she is entitled under section 6 o f 
the Act. F u rth e r, a H indu  wife o r daughter may be completely deprived of 
everything u n d er H indu  Succession A ct, because o f  the unrestricted  testa-
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m entary pow er o f  a H indu m ale who is au thorised  to  will away everything, 
including his coparcenery interest, under the present law of succession, there
by, seriously affecting the principle o f  equality. This calls fo r a d rastic  revi
sion of the relevant provisions o f the H indu  Succession Act and  Indian  
Succession A ct by pu tting  certain  lim itations upon  the testam entary  pow er o f 
a  H indu m ale, so as to  strike a balance betw een men and wom en in the 
m atter o f succession rights.

F o r the purposes o f ensuring econom ic security for H indu  w om en and 
children, it is also desirable th a t specific provisions be incorporated  in the 
H indu  M arriage A ct, and the Special M arriage  A ct, guaranteeing equal right 
to  share the m atrim onial wealth, and  the o ther fam ily property  at the  tim e o f 
judicial separation  or divorce, or even after granting the decrees fo r nullity 
and annulm ent. B oth the enactm ents are lacking such provisions, and  
the econom ic and  social security o f  the  spouses and their children, is jeo 
pardised.^®

Despite the  shortcom ings sta ted  above, the H indu Succession A ct and 
the Ind ian  Succession Act, do bring ab o u t considerable change in  the legal 
status o f wom en, by conferring equal heritable capacity, and rem oving certain 
disabilities in the  m atter o f p roperty  rights suffered by them  under ths old 
system.^® B ut the m easures provided therein  are no t adequate enough to  p ro 
vide full m asure o f econom ic security and  social justice to  H indu women. 
The m ajor stum bling block for this is the  reten tion  of the concept o f  M itak- 
shara  coparcenery system, and the right by b irth  for a son under the present 
law, which m ust be abolished altogether so as to  bring  abo u t full m easure of 
equality betw een men and women and socio-econom ic justice  in the society. 
T hen and only then  the objectives enshrined in article 38 o f the D irective 
Principles o f  State Policy under the Ind ian  C onstitu tion  which enjoins the  state 
“ to prom ote social order in w hich justice, social, econom ic...shall inform  all 
the institu tions o f  na tional life” ,^’ will be realized.

The Ind ian  Succession Act, w hich applies to  the devolution o f the p ro 
perty of those m arried  under the Special M arriage Act, and  to  the  property,^ 
o f  their issues, is m ore progressive and  secular in this regard  when com pared 
w ith the H indu  Succession Act. T herefore, the legal position  o f wom en
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m arried u n d er the Special M arriage Act is said to  be m ore secure and  safe 
than  th a t o f the w om en governed by the H indu Succession Act. F o r instance, 
the legal position  of a widow or w idow er, under section 3 of the Indian  Succes
sion Act is elevated in the sense th a t she or he gets 1/3 in the presence of 
children, and 1/2 in their absence, of the property left by the deceased spouse. 
M oreover, there is nothing like M itakshara  coparcenery and right by b irth  
fo r a son under the  Ind ian  Succession A ct. F rom  this it is clear th a t the 
position o f  the spouses under the Special M arriage Act, is definitely better 
than  th a t o f  persons m arried  under the  H indu  M arriage Act.

So fa r as the developm ent o f secular ou tlook  is concerned, both the laws 
tend to  prom ote high secular values. Particu larly , the  Special M arriage Act 
is said to  be m ore secular in conten t than  the H indu M arriage Act. Both the 
laws are secular in the  sense th a t they perm it inter-caste, intersect and in ter
religious m arriages. B ut, som e o f the provisions under the H indu M arriage Act 
are ta in ted  with religious influence. F o r instance, section 7 o f  the Acl speaks 
about the observance of ceremonies like saptapadi and o ther custom ary rites. 
T he Act also perm its the solem nization o f  shastric  m arriages with all religious 
paraphernalia  and provides saving clauses for custom ary m arriages and d i
vorces.^® Provisions of these types are hindrances to the realisation o f secu
lar values in full measure.

The au th o r is of the opinion th a t the  retention and recognition o f 
shaslric m arriages under the present law o f m arriage is a retrograde step or a 
step backw ards, for the developm ent of secular outlook sought to  be cherish
ed by the m odern law o f m arriage am ong H indus. It should be either 
am ended suitably so as to  break the religious shell o f the  m arriage or be re
moved com pletely from  the sta tu te  book .

Som e o f the provisions of the Special M arriage Act, are  o f dou b t
ful value fo r the purpose o f giving secular character to  the law. F o r example, 
section 12 o f the A ct, if in terpreted  literally , is likely to lead to  p iquan t situa
tion. Sub-section 2 o f  section 12 reads : “ The m arriage may be solemnized 
in  any form  which the parties m ay choose to a d o p t” . This raises an  im por
tan t question as to  w hat was the in ten tion  o f Parliam ent iii giving such an 
option  to  the parties in tending to  m arry under this Act. F o r  this, no clear 
answ er can be  obtained. D oes this m ean th a t the  parties are allowed to  get 
m arried in the shastric or custom ary style ? I f  th a t is correct, the very purpose 
o f  having secular law, with its progressive n a tu re  may be defeated. Sim ilar 
option has been accorded to  the parties w ith regard to the place o f m arriage also
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under the sam e section.^® In  such a case, will the m ariiage officer allow the 
parties to choose a H indu  tem ple or a m osque or church to  be the place o f 
m arriage? If  this in terp re ta tion  is correct, section 12 runs counter to  the very 
spirit o f the  Special M arriage A ct and  the policy behind it. H ow ever, the 
Special M arriage Act can definitely be regarded as a m ore secular and  
progressive piece o f legislation than the H indu  M arriage Act. F u rth er, the civil 
fo rm  o f  m arriage suggested under th is  A ct seems to  be qu ite  aggreeable to  the 
m odern youth , although it has no t yet m ade m uch im pact on the people o f 
the country  in general. In  this context it is interesting to  no te  th a t in the 
State o f  W est Bengal 70 per cent o f the m arriages perform ed in a particu lar 
year were under the Special M arriage A ct, 1954.®® This m akes it clear th a t 
it is m aking headway gradually . In  fact, the form  o f m arriage, and  the 
pa tte rn  of the law regarding m atrim onial reliefs incorporated  u n d er the Spe
cial M arriage A ct, w ith a  few m odifications, can be a good m odel fo r 
a  uniform  law o f m arriage and  m atrim onial reliefs for all the  people in the 
country .

Thus, law o f m arriage laid dow n in these tw o enactm ents m ake a serious 
a ttem pt to  achieve the preferred values set ou t in the C onstitu tion  o f  India, 
an d  it would go a long way in th a t d irection  to  cherish^the values o f  equality , 
econom ic security and  the sp irit of secularism , though they need some changes 
as stated  above.
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An attem pt has been m ade in the above analysis o f  the interrelationship  
between the law of m arriage and society to  m ake it clear th a t the Special 
M arriage A ct, 1954 and the H indu  M arriage Act, 1955 are good m easures 
for social reform  and change and  provide the m ost fertile opportun ity  fo r the 
people to  develop progressive ou tlook  and proper understanding  w ithout 
giving room  fo r d isharm ony and  disunity am ong all the com m unities—H indu, 
M uslim  and C hristian— on the grounds o f race, religion and  sex. Hov\ever, 
the practice shows tha t people are still trad ition  bound, conservative, and  
fanatical in their outlook. D espite the  progressive laws o f m arriage, trad i
tional, custom ary, crude form s o f  m arriage, early and arranged  m arriages 
with all religious paraphernalia , accom panied by the evil practice o f  dow ry- 
giving and taking, are still the  order o f  the day. People in  genera], including 
the so-called elite o f the society, seem to be indifferent to  the fast changing 
conditions in and  around the society. A  law based on radical no tions and  
values, howsoever desirable and  reform ative, cannot succeed unless the society 
has been prepared  for it earlier otherw ise untim ely legal reform , instead o f
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doing good to  the society, may also cause unim aginable dam age to it.®  ̂ The 
urge for reform  and  change should, however, com e from  the hearts o f men and 
w om en, and th e  required  change in the people’s a ttitude  has to  be brought 
abou t by gradual stages. The necessary m easures may be taken  by ihe G ov
ernm ent to  influence their a ttitude. It may be no ted  finally tha t we all look 
forw ard (o the day when the present society w ould fully im bibe the spirit o f 
secularism, and  develop progressive ou tlook  in all respects. We may 
recall the statem ent o f form er President o f Ind ia , S. R adhakrishnan , who 
observed :

To survive, we need revolution in our thoughts and  outlook. F rom  
the alter o f  ou r past, we should take the living fire and no t the dead 
ashes. Let us rem em ber the past, be alive to  the present, and create 
fu ture w ith courage in our hearts and  faith  in  overselves.®^
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