
Part I I : Section 1

JURISDICTION
T he m aterial sources on this subject are the provisions o f the 

Penal Code, the Code o f Crim inal Procedure, certain  British Statutes 
and the interpretation by the judiciary of these provisions.

I
Territorial Jurisdiction : Section 2 o f  the Penal Code declares that

every person shall be liable to punishment under the code and not 
otherwise for every act or omission contrary to the provisions of the 
code of which he shall be guilty within India. A foreigner committing 
a crime in India cannot plead ignorance of Indian  Law.^ A person 
who in Ind ia instigates the commission of an  offence outside Ind ia is 
also liable to punishment under the Penal Code.® I t  has also been 
held that foreigners who initiate offences  ̂ abroad tha t take effect on 
Ind ian  territory are amenable to  Ind ian  jurisdiction. Recently the 
Supreme Court explained in  Mobarik AH v. The State o f  Bombay  ̂ that 
the basis o f jurisdiction under Sec. 2 is the locality where the offence 
is committed and that the corporeal presence o f the offender in  India 
is im material. In  th a t case the accused, a Pakistani national, while 
staying at Karachi m ade false representations through letters, telephone 
conversations and telegrams to the complainant a t Bombay and induced 
the latter to part with money a t Bombay. W hen the accused subse
quently came to Bombay he was prosecuted for cheating. The Supreme 
Court held that the offence was committed by the accused at Bombay 
even though he was not physically present there^

II
Territorial Waters Jurisdiction: I t  is universally recognised tha t 

every State has jurisdiction over the waters adjacent to its land-boun- 
daries called the m aritim e belt or territorial waters. T he territorial 
waters may be considered as a  prolongation of the State territory, as 
under international law it is recognised that they are subject to the 
sovereignty o f  the littoral state. Early Indian decisions ® proceeded on
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this basis and applied the Penal Code to persons committing offences 
in the territorial waters. In  Kastya Rama’s case ® Justice Kemball 
said “ I t  is impossible to avoid the conclusion th a t the territories 
strictly speaking include no t only the compass of land in ordinary 
acceptation of the term  b u t also that portion of the sea lying along and 
washing its coast which is commonly called its m aritim e territory. I 
fail to discover in the absence of special legislation on the subject any 
ground, for distinguishing between offences committed on different
portions of a State territory ........... The venue of the offence was British
Ind ia  and the charge was rightly laid under Sec. 2 Indian Penal Code
(.........................................) such provision superseding the provisions of
Sec. 2 o f  12 and 13 Vic. ch. 96 if  they ever extended w ithin three miles 
o f the shore ” .

However, consequent on the decision in R. v. Kejm'' the T erri
torial Waters Jurisdiction Act^ was passed by British Parliam ent 
declaring that all offences committed in territorial waters o f the 
Q ueen’s dominions were triable by the local courts.® This Act which 
is applicable to India defines territorial waters as any part of the sea 
w ithin one m arine league (3 miles) of the coast. Section 7 of the 
Act defines an ‘ offence ’ as follows: “ ‘ offence ’ as used in this Act 
means any act, neglect or default of such description as would, if  com
m itted within the body of a county in England be punishable on 
indictm ent according to the law of England for the time being in 
force ” . There has not been any Indian case decided under this Act. 
T he following problems arise for consideration.

(A) Whether the Act is in force now : As part of the law in force at
the time o f the commencement of the Constitution it continues to be 
applicable since the Ind ian  Legislature has not replaced it by any 
other enactm ent nor has the President of Ind ia m ade any adaptation 
or modification of it.^^ However, since the Act confers jurisdiction
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upon the courts in Ind ia  as p a rt o f  the Queen’s dominions, there arises 
the legal difficulty of in terpreting a British S tatu te in the light of the 
fundam ental constitutional change that has taken place and the argu
m ent may be put forth that the Act can no longer apply to India in 
view of the change in status of India from a dependency to a sovereign 
democratic Republic. In  State o f  Madras v. C. G. Menon the Supreme 
Court held that the provisions of the Fugitive Offenders Act, 1881, 
which included Ind ia  into a group with other British possessions for 
purposes of surrender of fugitive offenders were repugnant to the con
ception of India being a sovereign democratic R epublic and hence no 
longer law in force.^^ However the English courts held th a t the 
same Act continued to operate vis-a-vis Ind ia by virtue of the India 
(Consequential Provisions) Act, 1949, until provision to the contrary is 
m ade by competent authority. Further the M adras H igh Court deal
ing with a case relating to the applicability of the English Copyright 
Act, 1911, rejected the wide contention that British Statutes which 
were applicable to Ind ia as a British possession would on the ground of 
the changed political status of Ind ia, automatically cease to apply after 
the coming into force of the Ind ian  Constitution. T he reasonable 
course to adopt would appear to be to regard the T errito rial W aters 
Jurisdiction Act as continuing in force under Art. 372(1) of the Consti
tution. T he Law Commission in its fifth report dealing with British 
Statutes applicable to Ind ia  stresses the urgent need for the Indian 
Parliam ent to enact self-contained and com parable laws in all m atters 
(including territorial waters jurisdiction) covered by British Statutes.^’

(B) The next question tha t arises concerns the w idth of the m ari
time belt. U nder the Territorial W aters Jurisdiction Act the distance 
up to which jurisdiction may be exercised is a m arine league (3 miles) 
bu t a recent proclamation of the President o f  Ind ia declares : “  Not
w ithstanding any rule of law or practice to the contrary which may 
have been observed in the past in relation to India or any part thereof
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the territorial waters of Ind ia  extend into the sea to a distance of six 
nautical miles measured from the appropriate base line.” The ques
tion arises whether the proclamation which is an executive notifica
tion, 20 whatever be its significance in  the field of international law, 
can have the effect of altering the provisions of the Territorial Waters 
Jurisdiction Act, an  existing law. W hether the extension of the terri
torial waters by such proclam ation is regarded as a mere acquisition of 
jurisdiction or as an  acquisition of territory—which is an  Act of State 
and cannot be questioned in a municipal court—it is open to debate 
whether the proclam ation will supersede a statute in m unicipal law.^^

(C) Two further questions that arise in this connection a r c ;
(i) I f  an  offence is committed by an Ind ian  citizen in the territorial 
waters, will his liability be judged by English law according to the 
provisions of Sec. 7 (defining the term ‘ offence ’) of the Territorial 
Waters Jurisdiction Act or should he be governed by the Indian Penal 
Code?‘■**2 As there is no decided case under the Territorial Waters 
Jurisdiction Act, one has to look to the analogy of certain other 
British statutes conferring jurisdiction on Indian Courts to deal with 
offences committed on the High Seas. The Adm iralty Offences Act 
which was extended to Ind ia in 1860^* while conferring jurisdiction 
on colonial courts to try offences committed on the high seas provides 
that the offences should be punished as if they were committed, 
inquired into, and tried in  England. I t  was therefore held in 
R. v. Elmtone,"^ and R. v. Thompson that the substantive law to be 
applied by a court exercising jurisdiction under that Act is the English ' 
law. However the Bombay High Court in Kastya Rama’s case 27 held
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that so far as offences committed in the territorial waters are concerned 
the substantive law to be applied is the local law (Penal Code) and not 
the English Law. West J ., observed “ But suppose the ‘ offence ’ is not 
reckoned such by the colonial law, are the local courts to take cogni
sance of it as though it were an offence, because it is one in  England ? 
This would be to impose a burden on their legal conscience which they 
could not well bear. Lord Brougham in  the case already cited says : 
“ It may safely be asserted that no instance whatever can be given of the 
criminal law of any country being m ade to bend to that of any other 
in  any part of its adm inistration ” . T h at which it would be improper 
to enforce internationally it is not to be presumed tha t a dom inant 
country intended to enforce in the case of a dependency in m atters not 
affecting their political relations to each other. As an  English court 
would not enforce a crim inal law of a colony differing from its own, 
so neither is it likely that it was m eant to impose on Colonial Courts an 
obligation to enforce all the provisions of the English Criminal Law. 
Suppose, again, the case o f  a local law of New Zealand, for example, 
prohibiting the sale of lire arms or of gunpowder to the natives; is it 
to be said that, because no charge of such an offence could be framed 
under the English law, the traffic could be carried on with perfect 
impunity at a hundred yards from  the shore ? This would be to nullify 
the local law in most of the instances in which it is specially adapted 
to local circumstances, and thus to do away with the chief benefit 
arising from the existence of colonial legislatures. T he true in tent of 
the section, I cannot b u t think is this, that where the law defining an 
offence in a dependency coincides w ith th a t of England in force when 
the statute became law a person convicted of such offence shall not be
subject to a severer penalty than  the English law prescribes...............
A subsequent British statute, The Courts (Colonial)Jurisdiction Act®® 
declared that the punishment in respect of an offence committed on the 
high seas should be tha t which is provided in the law of the colony 
and if  no provision for the particular offence is to be found in the local 
law then it should be such punishm ent as shall seem to the court most 
nearly to correspond to the punishm ent provided in English law. T he 
interpretation of this later Act of 1874 has given rise to a controversy. 
While the Bombay High Court has taken the view^'J that the substan
tive law' to be applied is the Penal Code and not the English law the 
Calcutta High Court took the view that the substantive law to be
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applied is the English law.^o In  the Calcutta case of R. v. Salimullah the 
Court observed “ Reference has been made to Section 4 of the Indian 
Penal Code. I t is possible to give the section a construction which is 
not inconsistent with the English statute bu t in any case it could not 
assuming tha t the Indian Legislature had jurisdiction in  the m atter, 
affect the specific statute of Parliament This reasoning becomes 
unsupportable in view of the plenary powers of the Indian  Legislature 
today. Besides, as a m atter o f  c o n s tr u c t io n ^ ^  the provisions of the 
Penal Code should be applied to the exclusion of any other law in the 
cases o f citizens of Ind ia whereever they may be and the high seas are 
no t to be differentiated  from any other p art of the world outside 
India. Further, the observations of Lord Brougham quoted by 
West, J.,33 also lead to the conclusion that the Penal Code is exclusively 
applicable to Indian citizens committing offences outside India. The 
proper view to take seems to be th a t the Penal Code should govern all 
cases of offences committed by citizens of In d ia  in  the territorial 
waters. To hold otherwise would m ean th a t the offenders can w ith 
impunity, as West, J . explained, break the local laws if corresponding 
provisions do not exist in English law,^^ by going a few yards into the 
waters, (ii) W here the offender is a non-citizen the question again 
arises whether the Penal Code should apply as the substantive law or 
the English law should apply according to the Territorial Waters 
Jurisdiction Act. This is a m atter of construction of th a t statute at 
the present day.

Judicial opinion has sought, independently o f express legislation, 
to regard territorial waters as being part o f the territory of India with 
the result that m unicipal law would automatically apply in that area.^®
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This attitude would be in  consonance with the principles of inter
national law. Commentators on the constitution also seem to take 
the view that the state territory includes the territorial waters. How
ever Mayne was o f the view th a t express legislation conferring 
jurisdiction was necessary,3’ and  legislative practice in certain matters®® 
seems to indicate th a t the Ind ian  Legislature has acted on the assump
tion that express provision would be necessary to confer jurisdiction 
but the evidence is no t conclusive. I t is desirable tha t all possible 
doubts regarding the exercise o f crim inal jurisdiction in  territorial 
waters be settled by express provision to the effect that the territory o f 
India includes territorial waters.

I l l
Extra Territorial Jurisdiction: Sections 3 and 4 o f the Penal Code pro

vide for the liability of offenders committing offences beyond the terri
tories of India. Section 3 of the Penal Code makes not only Indian  citiz
ens liable for offen'^es committed abroad (even though their acts may not 
be punishable at the place where they are committed) but also others 
who are covered by any special law bringing them under Indian .jurisdic
tion.^^ Section 4 provides that the provisions of the Code will also
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apply to (1) to citizens of India wherever they may be outside India 
and (2) to all persons on board any ship or aircraft registered in India. 
Section 4-(l) lays down the active Nationality principle.

IV
Admiralty Jurisdiction : The adm iralty jurisdiction exercised by the

English Courts has been conferred upon. Ind ian  courts by the charters of 
the High Courts and  certain. British Statutes viz • Admiralty Offences 
Act of 1849 extended to India in 1860, Colonial Courts of Admiralty 
Act 1890 read with the Ind ian  Colonial Courts o f  Adm iralty Act 1891, 
and  the M erchant Shipping Act, 1894. T he last mentioned Act has 
been repealed and replaced by the Indian M erchant Shipping Act, 1958, 
bu t the Indian Act of 1958 omits the provisions tha t confer Admiralty 
j u r i s d i c t i o n . ^ ^  xhe said Acts empower the local courts to try British 
subjects as well as others on board British ships committing olfences on 
the high seas. T he considerations regarding the applicability of the 
Territorial W aters Jurisdiction Act at the present day in  view of the 
altered constitutional position o f India referred to  earlier (see para 
11(A) supra) are equally pertinent in relation to these British statutes 
conferring Admiralty jurisdiction on. Ind ian  Courts. Again the pro
blem arises as to the substantive law to be applied (whether it is the 
English law or the Penal Code) by the court exercising jurisdiction con
ferred by these statutes. The conflict between the Bombay and Calcutta 
decisions remains.*^ In  the case o f Ind ian  citizens and all persons on 
board  a  ship registered in  India committing offences on the high seas, 
the case for applying Sec. 4 of the Penal Code seems to be irrefutable 
in view of the plenary powers of the Indian legislature, but in the case 
of British subjects and foreigners on board British ships over whom
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jurisdiction may be claimed the m atter is not free from difficulty. 
M ayne pointed out the difficulty thus 5̂ • “ I f  then  Parliam ent directs 
tha t an Englishman who commits an  offence on the high seas shall be 
tried for it in  a colonial or Ind ian  court a t the other end of the world, 
one would expect that the court should try him  for the offence which he 
committed at the time and place where he committed it. But the 
offence he committed a t such a latitude and longitude a t sea was an 
offence at English law or none at all. Otherwise the remarkable 
result would follow th a t if a person committed an  im proper act a t 
sea its criminality would depend on the direction in  which the ship’s 
head was turned. Suppose an  English passenger in  the Red Sea uses 
slanderous language which by English law would neither be punish
able civilly nor criminally bu t would be defam ation under the Penal 
C ode; or suppose he obtains the property of another by a representa
tion which would not be a false pretence under English law bu t would 
be cheating under the Penal Code ; if  he was tried in  the Central 
criminal court he must be acquitted. Could he be convicted in the 
High Court of Bombay ? Can a m an who has committed no offence at 
all on the 1st July in  the Red Sea be convicted on the 1st August in 
Bombay on the ground tha t if he had done the same act a fortnight 
later in  a different place he would have been punishable under a code 
to which he was not subject when he did the act which is coinplained 
o f?  I t seems almost a reduciio ad absurdum”. But i f  the reasoning of 
the Bombay decisions is to be adopted the Penal Code should apply in 
such cases. A comprehensive Indian enactm ent on the topic o f Ad
miralty jurisdiction would be the proper solution.
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Exemptions from Jurisdiction: There appears to be no statutory 
provision dealing w ith the immunity o f  foreign sovereigns, ambassadors 
and other diplomatic representatives, and other cases dealt with by 
text-writers I t  may also be considered whether it would not be 
appropriate to make statutory provision in  this behalf.
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