
before the com m encem ent o f  the said proceedings which prejudicially 
affected thena. A lthough the learned counsel appearing on  behalf o f  the 
respondent h as  taken  us th rough the certified standing orders as applicable 
to  the appellants, he has n o t been able to  po in t out anything therein  to 
indicate th a t the C om pany could term inate the services of the appellants 
on the g round o f abandonm ent o f service because o f  their going on strike 
in enforcem ent o f their dem ands. T hus, there being no provision in  the  
certified standing orders by virtue o f  vi'hich the Com pany could have 
term inated th e  services o f the  appellants in  the aforesaid circum stances, 
the  im pugned action on th e  p a rt o f the C om pany clearly am ounted to  a 
change in  the  conditions o f  service o f the appellants during the adm itted 
pendency o f  the  industria l dispute before  the L abour C ourt w hich 
adversely affected them  an d  could no t be countenanced. W e are fortiiied 
in  this view by the  aforesaid decision o f  this C ourt in  Express News­
papers (P) L im ited  v. M ichael M ark w here repelling an  identical conten­
tio n  to  the effect th a t the failure of the w orkm en to  re tu rn  to  w ork by  a 
notified date clearly im plied abandonm ent o f  their em ploym ent, it  was 
held th a t the  m anagem ent canno t by im posing a new term  o f em ploym ent 
unilaterally convert the  absence o f  w ork in to  abandonm ent of em ploy­
ment. I t  was fu rther held  in th a t decision th a t i f  the  strike was in  fact 
illegal, the m anagem ent could take disciplinary action against the  
employees u n d er th e  standing orders and  dismiss them . If  th a t were done, 
the strikers w ould  not have been entitled to  any com pensation under 
standing orders b u t th a t was no t w hat the appellants purported  to  do and 
th e  respondents were, therefore, entitled to  relief.

F o r the foregoing reasons, we are unable  to  uphold  the im pugned 
action o f  the  C om pany an d  the aw ard under appeal which are m anifestly 
illegal. In  the  result, we allow the appeal, set aside th e  aforesaid aw ard 
o f  the Industria l T ribunal and direct the C om pany to  reinstate the  
appellants. . . .

(A ppeal allowed.)
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SECTION II  

NOTICE OF CHANGE  

Introductory

There w as no  provision in  the  Industria l D isputes A ct, 1947, p rovid­
ing for notice o f  change an d  the em ployer could  a lte r the service condi­
tions o f the w orkm en a t his sweet will. As a  result o f  persistent dem and 
by the w orkm en th a t  ‘N otice  of change’ should  b e  given to  them  when­
ever the em ployer proposed  to  m ake any change in  the  conditions o f



the ir service, chapter II-A  was, therefore, inserted by th e  Industria l 
Disputes (A m endm ent and M iscellaneous Provisions) Act, 1956 (A ct 36 
o f 1956) with effect from  M arch 10, 1957. Section 9-A o f th e  A m end­
m ent A ct reads as follows :

N o employer, who proposes to  effect any change in th e  conditions 
o f service applicable to  any w orkm en in respect o f  any m a tte r speci­
fied in the F ou rth  Schedule, shall effect such change—

(a) w ithout giving to  the w orkm en likely to  be affected by  such 
change a notice in the prescribed m anner of the n a tu re  o f  the  
change proposed to  be effected; o r

(b) w ithin twenty-one days o f  giving such notice ; P rovided th a t no  
notice shall be required for effecting any  such change—

(a) where the change is effected in  pursuance of an y  settlem ent 
o r  aw ard or decision o f the A ppellate T ribunal constitu ted  
under the  Industria l Disputes (A ppellate T rib u n a l) A ct, 
1950 (48 of 1950) or;

(b) w here the w orkm en likely to  be affected by the  change are 
persons to  w hom  the Fundam ental and Supplem entary  
Rules, Civil Services (Classification, C ontrol an d  A ppeal) 
Rules, Civil Services (Tem porary Service) R ules, Revised 
Leave Rules, Civil Service R egulations, Civilians in D efence 
Services (Classification, C ontro l and Appeal) R ules or th e  
I ndian  Railway E stablishm ent Code or any o ther rules or 
regulations tha t m ay be notified in this b eh a lf  by the  
appropriate G overnm ent in the  Official G azette , apply.

By the in troduction  o f Section 9-A in the Industrial D isputes A ct, 1947, 
provisions sim ilar to  Section. 42 of the Bom bay Industrial R ela tions A ct, 
1946, have now found a place in  the Central Act. This is clear from  the 
decision o f the Supreme C ourt in  Chagan L a i Textile  M ills  Private L td . 
V. Chalisgdon Girni Kamgar Vnion^ in which the Supreme C o u rt held th a t 
i t  is n o t essential tha t a notice o f  change should be issued un d er Section 
9A  of the  Industrial Disputes A ct, 1947, before a  notice o f re trenchm ent 
is issued under Section 25-F of the Act. I t  has been po in ted  o u t th a t 
th e  notice of change relates to  the  ‘posts which are  to be reduced and  n o t 
to  the personnel occupying the posts’. H ow ever, there is a n  im portan t 
distinction between the provisions o f  the Bom bay Act and  the  C entral 
A ct in  that the notice o f  change under the  Bom ay Act h as  to  be given 
to  the representative union of the workm en while in the  C en tra l A ct the  
notice has to be given to the w orkm en likely to  be affected b y  such 
change.
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The object o f  enacting S. 9A is :

“ To afford an  opportun ity  to  the w orkm en to consider the effect of 
th e  proposed change an d  if  necessary, to represent their po in t o f 
view on the proposal. Such consultation further serves to  stim ulate 
a feeling o f C om m on Jo in t interest o f the  m anagem ent and w ork­
m en in  the  Industria l progress and  increased productivity . This 
approach on the p a rt o f  the industrial em ployer would reflect his 
harm onious and sym pathetic co-operation  in im proving the sta tus 
and  dignity o f the  industrial employee in  accordance w ith the egali­
tarian  an d  progressive trend  o f our industrial jurisprudence, w hich 
strives to  trea t the  cap ita l labour as co- sharers and to  break away 
from  th e  trad ition  of lab o u r’s sub-servience to cap ita l.” ^

The effect o f  S. 9A is th a t the em ployer shall no t introduce any 
change in respect o f m atters specified in the F ourth  Schedule,® w ithout 
giving to th e  w orkm en likely to  be affected by such a change a notice o f 
the  nature o f  the  change. I t  is further enjoined upon the em ployer no t 
to  effect the proposed change within tw enty one days o f giving o f  the  
notice.

I t  has to  be noticed th a t while under S. 9-A o f  the  C entral Act, the 
du ty  o f  giving notice for effecting any change in  the conditions o f  service 
is cast only o n  th e  em ployer, some of th e  S tate Acts^ cast such duty oti 
th e  employees as well.

A s a result o f  this section the em ployer is prevented from  tak ing  
unilateral action  and thereby changing the conditions o f  service to  the  
prejudice o f  the w orkm en. The legislature has contem plated  three stages 
in  m aking provision  for th e  notice of change under S. 9-A. The first 
stage is the proposal by the  em ployer to  effect a change; the second stage 
is the tim e when he gives a  notice and the  th ird  stage is when he effects 
th e  change on  the expiry o f  21 days from  the date o f  notice.

In  Northbrook Jute Co. Ltd. v. Their Workmen^, D as G npta, J., p o in t­
ed out th a t th e  conditions o f  service do n o t stand changed, either when the 
proposal is m ade or the notice is given b u t they are effected only when 
th e  change is actully  m ade, i.e., when the new conditions o f service are 
actually  in troduced.
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F or attracting  the requirem ent o f  S. 9-A, firstly there shou ld  be a 
change in the conditions of service and secondly, such change should be 
related only to the conditions specified in the Fourth Schedule. I f  there  
is no such change, S. 9-A does n o t come into operation.®

IN D IA N  O X Y G EN  LTD . v. U .N . SIN G H  
Supreme Court, (1970) 2 L .L .J. 413

[The workmen requested the m anagem ent th a t carbide drum s should 
be sold to  them  a t concessional rates and the m anagem ent acceded to  
the request at the  meeting o f the  W orks C om m ittee. I t  was also  recorded 
a t the meeting th a t no t more than  one drum  a t a time would be sold to  
an  employee, at a reasonable interval. A copy o f the m inutes so recorded  
is Ext. C -2. Consequently, the com pany published a notice (Ext. B-2), 
indicating the price of various types o f  drum s and also th a t the  drum s 
would be distributed twice a m onth  and the  sale to  an individual em plo­
yee would be on the understanding tha t the purchase was fo r  his perso­
nal and private use. Sometimes la ter a com plain t under Section 33-A 
was filed by some o f the w orkm en alleging th a t the em ployer com pany 
w as guilty o f contravention of Section 9-A o a  th e  ground th a t the sale o f  
drum s by the m anagem ent at a concessional ra te  to  the  w orkm en, had  
become a  part o f the ir conditions o f  service, an d  th a t the com pany  h ad  
com m itted a breach o f  the condition, by refusing to  sell the carbide 
drum s a t concessional rates. The tribunal held th a t the sale o f  drum s 
to  the employees had become a condition o f  service and th a t the  m anage­
m ent was not entitled to  alter the  conditions o f  service except in  accor­
dance w ith the provisions o f  S. 9-A. There upon , the com pany appealed 
to  the  Supreme C ourt by special leave. Excerpts from  the judgm ent o f  
th e  C ourt delivered by Vaidialingam , J. follow.]

In  our opinion, the T ribunal has com m itted a  grave e rro r  in  cons­
tru ing w hat is contained in Exts. C-2 and B-2, as constituting an  agree­
m en t between the managem ent and the union. I t  has also fu rth e r erred 
in  ho ld ing  th a t the m atters, m entioned in Ext. C-2, h ad  becom e p a rt o f  
the  conditions o f  service o f the workm en, and  tha t, in  the in s tan t case 
th e  m anagem ent had committed a breach o f th a t condition o f  service, by 
n o t selling carbide drum s to  the w orkm en... I t  cannot in the  case before 
us, be held that the m anagem ent, by acceding to  a  request m ade by the  
w orkm en, and evidenced by Ext. C-2, in any m anner intended th a t th e  
sale of carbide drum s on a concessional basis, to  the w orkm en should  
form  part of the conditions of service o f  the w orkm en. E xhib its C-2 
an d  B-2 clearly show tha t the  m anagem ent was only considering a
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request, m ade by the workineTi, for sale o f  drum s, as and when available, 
a t concessioeal rates, and a t reasonable intervals. There is no  indication  
in  these two exhibits th a t any obligation was, as such, im posed on the 
m anagem ent, o r of any righ t being vested in  the  w orkm en to  compel the 
m anagem ent to  sell the drum s to  them ...

Once it  is held th a t the m atters, referred to  in Exts. C-2 and B-2 do 
n o t form p a rt o f  the  conditions o f  service, it follows tha t, by the 
m anagem ent declining to  sell drum s, it cannot be considered to have 
com m itted any a lteration  in  the conditions o f  service, which is the very 
basis for a  com plain t under S. 33 A. Section 9 A o f the  A ct does no t 
apply , as w rongly assum ed by the T ribunal, because there is no alteration 
o f  a condition o f  service. ..

(A ppeal allowed.)

H IN D U S T A N  LEVER L T D . v. R .M . R A Y  
A .L R . 1973 S.C . 1156

[The com pany in troduced a ra tionalisation  scheme in 1966 and  
reorganised its m arketing organisation in to  two divisions which was 
earlier in three divisions. The G overnm ent o f  W est Bengal referred the  
dispute  to  th e  industrial tribunal fo r adjudication. Pending adjudication 
seven w orkers filed applications under Section. 33 A  o f the Industrial 
D isputes A ct before the  sam e tribunal alleging th a t during the pendency 
o f  the ad judication  their service conditions had  been changed adversely 
a n d  th e  salary for the m onth  o f  O ctober 1966 had n o t been paid. T he 
tr ib u n a l decided in favour o f  the workers. Thereupon the em ployer 
appealed to  the Suprem e C ourt by special leave. The m ain reference 
was finally disposed o f on 11-1-69 by the  sam e tribunal holding in favour 
o f  the em ployer and  the  workers appealed by special leave. Excerpts 
from  the judgm en t o f  the  C ourt, delivered by A lagiriswam i, J., follow :]

W e shall first o f all deal w ith the appeal by th e  w orkers. Tw o 
po in ts  were raised  by M r. T arkunde :

S tandard isation  can be o f anything, no t necessarily o f  wages. I t  
m ay be standard isation  o f  w orkload, standard isation  o f product, s tan ­
dard isation  o f  w orking hours or standardisation  o f leave privileges....

T he w hole question w hether this reorganisation  falls under item  
10 depends upon whether it was likely to  lead to  retrenchm ent o f  w ork­
m en, On th is question, as already indicated, the tw o Tribunals have 
arrived at tw o different conclusions. But, as already indicated, it depend­
ed  upon the evidence in  each case. It is n o t disputed th a t the reorganis­
a tio n  has n o t resulted in any  retrenchm ent....
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H industan Lever Ltd. being a large organisation covering the whole 
o f  the country there was no dijSficulty abo u t giving effect to  th is  
organisation scheme w ithout retrenching anybody. I t  w as, however, 
urged on  behalf o f the workers th a t there have been a  num ber o f  
voluntarily induced retirem ents and tha t m any posts were n o t filled after 
the holders of those posts had  retired  or left. W e are o f  opinion th a t th e  
retrenchm ent contem plated under item  10 is retrenchm ent as defined in  
clause (oo) of section 2 where it is defined as the term ination  by the 
em ployer o f the  service o f a w orkm an for any reason w hatsoever, o ther­
wise th an  as a punishm ent inflicted by way o f disciplinary ac tion , bu t 
does n o t include voluntary retirem ent o f  the workm en. The w orkers 
cannot, therefore, m ake a grievance o f  the voluntary  retirem ent and  
non-filling of vacancies and try to  bring it under item 10.

A.S regards item  11 it was urged tha t as one departm ent ou t o f  three 
has been abolished, this item applies. Though to  bring the m a tte r 
under this item  the workmen are no t required to show shat there  is 
increase in the w orkload, it m ust be rem em bered th a t the 4 th  Schedule 
relates to  conditions of service fo r change o f  which notice is to  be given 
and S. 9 A requires the em ployer to  give notice under th a t section to  the  
w orkm en likely to  be affected by such change. The w ord “ affected” 
in the circumstances could only refer to  the workers being adversely 
affected and unless it could be show n that the abolition o f one depart­
m ent has adversely affected th e  workers it cannot be b ro u g h t under 
item  11. The same consideration applies to  the question o f  change in  
usage under item 8 ....

It is hardly  necessary to refer to  the various dicisions w hich were 
cited before us as to what would constitute conditions o f  service th e  
change o f  which would require notice under S. 9 A  o f the  Act. In  D h aran - 
gadhara  Chemical W orks Ltd. V. K anju  K alu  and  O thers, [1955-T.L.L.J. 
316], the  Labour A ppellate T ribunal o f India held tha t the increase in th e  
weight o f bags to  be carried from  1 cwt. to  1^ cwt. was a change in th e  
w orkload and the company was bound to pay wages as the  w orkm en were 
willing to  work bu t did no t work on account o f th e  unreasonable a ttitude  
adopted by the m anagem ent. In  C handram alai Estate v. I ts  W orkm en 
[1960-11 L.L.J. 243], the paym ent o f  cumbly allowance was held to  have 
become a  condition o f  service. In  G raham  T rading Co. (India) L td . v. 
Its  W orkm en, [1959-11 L.L.J. 393]; (1960) 1 S.C.R. 107, it w as held  th a t 
the  workmen were not entitled to pu ja  bonus as an im plied term  o f  
employment. In  W orkmen o f  H industan  Shipyard L td. v. IL T  [1961-11 
L .L .J. 526], in  the m atter o f w ithdrawal o f  concession o f  com ing late by  
h a lf  an hour (than the usual hour), it was held  th a t the finding o f th e  
Industrial Tribunal th a t S. 9 A did n o t apply to  the case did n o t call fo r
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interference. B ut the decision proceeded on the basis th a t the C ourt will 
n o t interfere in  the jurisdiction unless there was any m anifest injustice. 
In  M cleod & Co. v. Its  W orkm en, [1964-1 L .L J . 386], the provision fo r 
tifBn was held to  be an  am enity to which the employees were entitled, 
an d  the provision of cash allowance in lieu o f  free tiffin directed to  be 
m ade by the Industria l T ribunal could n o t be considered to  be erroneous 
in  law. In  In d ia  Overseas Bank v. T heir W orkm en, (1967) 33 F .J .R . 
457, “ key allow ance”  was treated as a term  and condition o f  service. 
In  Indian Oxygen Lim ited v. U deynath Singh, [1970-11 L .L J . 413], 
w ithdraw al by th e  m anagem ent o f the supply o f one em pty drum  a t a 
tim e at reasonable intervals was held no t to  contravene Ss. 9 A and 33, 
In  Oil & N atu ra l Gas Com m ission v. T heir W orkm en, [1973-1 L .L .J. 18];
(1972) 42 F .J .R . 551, where there was no th ing  to  show th a t it was a 
condition o f  service th a t a  w orkm an should w ork for 6^ hours only, no 
notice o f change was held to  be required under S. 9 A for fixing the 
h ours of w ork  a t  eight. In  T ata  Iron & Steel Co. v. W orkm en, 1972-11 
L .L .J. 259; A .I.R . 1972 S.C. 1917, change in  weekly days o f rest from  
Sunday to  some other day was held to  require notice. A  close scrutiny 
o f  the various decisions w ould show th a t w hether any particu lar practice 
o r allowance or concession had become a condition  o f  service w ould 
always depend upon the facts and circumstances of each case and no rule 
applicable to  all cases could be culled ou t from  these decisions. In  the 
face o f  the elaborate— consideration o f th e  evidence and findings m ade 
by the T ribunal we are unable  to  hold th a t there  has been any change in  
the  term s an d  conditions o f  service of the  workers in this case to  their 
■detriment. I t  follows, therefore, th a t S. 9 A is no t attracted .

M r. G u p ta  (appearing for the em ployer) contended th a t non-pay­
m ent o f wages is no t an  alteration  o f  conditions o f  service and  th a t 
n o  application  under S. 33 A  could be m ade in  such cases as the remedy 
available w as under S. 33 C. We are no t able to  appreciate this 
argum ent. Indeed paym ent o f  wages is one of the  m ost im portant 
am ong the w orkers’ conditions o f service....

I t  is in  evidence th a t the  workers presented themselves for w ork 
every day an d  offered to  w ork  according to  th e  o ld  scheme bu t th a t they 
were no t given any w ork according to  th e  old scheme. They were to ld  
th a t  as long as they refused to  work under the new scheme they would 
h e  p a id  no wages. The refusal to  pay, therefore, was not, a solitary 
instance in  respect o f w hich an application could have been m ade under 
S. 33 C. I t  was a continued refusal. I t  was, therefore, a perm anent 
a lteration  o f  th e  conditions o f  service. T he cause o f  action, so to  say, 
arises de die in diem . I f  th e  refusal o f the  w orkers to  w ork under the 
Teorganisation scheme is justified then the refusal o f  the  m anagem ent to
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pay unless they worked under the reorganisation scheme w ould  am o u n t 
to  alteration of the conditions o f service o f  workers. I f  on  the o ther 
hand  the workers were no t justified in doing so then no o t^ e r  question 
arises. But in the face of the finding o f the  T ribunal th a t th e  reorganis­
ation  scheme rendered some w orkers surplus and th a t the  schem e had  
seriously prejudiced the workers, and th a t the  apprehension o f  the  
workers th a t the reorganisation w ould result in some m em bers o f  the 
staff becoming surplus came tru e , it cannot be said th a t the fa ilu re  o f  the 
employer to  give notice under S. 9 and introducing the schem e o f  
reorganisation w ithout such notice is justified. I t  means th a t the  w orkers 
were justified in  refusing to  work under the new scheme. I t  follow s th a t 
the refusal to pay their wages am ounted to  alteration  o f  conditions o f  
service and  the applications were therefore, rightly m ade under 
S. 33 A ....

[FJailure o r refusal to  pay wages for certain period m ay necessitate 
proceeding under S. 33 C, but refusal to  pay wages indefinitely on the 
refusal o f the workers to  work according to  a scheme of reorgan isation  
which was not a valid one, because o f  the failure to  give no tice  under 
S. 9 A, cannot bu t be considered to  be an  alteration  in the conditions o f  
service o f  the w orkers....

W e thus come to  the conclusions (1) th a t non-paym ent o f  wages 
in the circumstances of this case am ounts to  an alteration  in  th e  
conditions of service, (2) the fact the scheme was introduced before the  
reference under S, 10 was m ade does n o t bar an application under 
S. 33 A , and (3) th a t the T ribunal was justified in com ing to  th e  con­
clusion th a t the alteration in  the  conditions o f  service could n o t have 
been made w ithout notice under S. 9 A ....

(Appeals dism issed.)

IN D IA N  OIL C O R PO R A TIO N  LT D . v. ITS W O R K M E N  
A .I.R . 1975 S.C. 1856

[The m anagem ent took  a voluntary decision in Septem ber 1959 to  
gran t Com pensatory allowance as granted to  Central G overnm ent 
employees although the circulars o f the C entral G overnm ent were no t 
binding on the management to  refinary employees. T hereafter in  
July 1960 the m anagem ent unilacerally, w ithout giving any notice to  th e  
workers, withdrew the concession o f  the com pensatory allow ance w hich 
h ad  been earlier granted to  the workers, and  instead decided to  pay  house 
ren t allowance because the employees o f the C entral G overnm ent were to  
get either the compensatory allowance or the house ren t allow ance and 
no t both  by virtue of a notificaiion by the  Centrp.1 G overnm ent dated
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D ecem b ers , 1960. A dispute arose regarding the competency o f  the 
m anagem ent to  w ithdraw  th e  concession granted by it  nnilaterally  which 
was referred by the G overnm ent to  the tribunal for adjudication. The 
tribunal held th a t there was a  dispute betw een the parties and as S. 9-A 
o f the Industria l D isputes A ct has not been complied w ith by the 
com pany, the m anagem ent was not legally entitled to  w ithdraw  the 
concession o f  the Assam Com pensatory Allowance granted to  the 
employees. The com pany preferred an appeal by special leave, Excerpts 
from  the judgm ent o f  the C ourt delivered by Fazl Ali, J. follow :]

In the instant case, however, we are satisfied (1) th a t the grant o f 
the com pensatory allowance was an im plied condition of service; and
(2) th a t by w ithdraw ing th is allow ance the em ployer sought to  effect a 
change which adversely and m aterially affected Lhe service conditions o f  
the workm en. In  these circum stances, therefore, Section 9 A of the Act 
was clearly applicable and  the  non-com pliance w ith the provisions o f  
this section would undoubtedly  raise a serious dispute between the parties 
so as to  give jxirisdiction to  the  T ribunal to  give the award. I f  the 
appellant wanted to  w ithdraw  the Assam Compensatoi-y allowance it 
should have given notice to  the workmen, negotiated instead o f  w ithdraw­
ing the  com pensatory  allow ance overnight....

[T]he com pensatory allow ance and housing subsidy are  tw o different 
and separate categories o f  the term s o f service conditions and they 
cannot be clubbed together, n o r can the one be made dependent on the 
other. The object o f  these tw o concessions is quite different and both 
o f them  serve quite different purposes....

(Appeal dismissed.)

NOTES

1. In  L . Robert D 'S o u za  V. Executive Engineer, Southern Railway 
(1982) I. L .L .J. 330 the Suprem e Court held  th a t “ ...W hen a w orkm an 
is retrenched it canno t be said th a t change in his conditions o f  service 
is effected. The conditions of service are set ou t in  F o u rth  Schedule. 
N o item  in F o u rth  Schedule covers the ease o f  retrenchm ent. In fact, 
retrenchm ent is specifically covered by item 10 o f  the T hird  Schedule. 
N ow , if  retrenchm ent, which connotes term ination  o f  service, cannot 
constitute change in  conditions o f service, in  respect o f  any item  m ention­
ed in  F ou rth  Schedule, S. 9A w ould not be attracted . In  order to  a ttract 
S. 9A the em ployer m ust be desirous o f  effecting a  change in  conditions of 
service in respect o f any m atter specified in F o u rth  Schedule. I f  the change 
proposed does no t cover any m atter in F o u rth  Schedule, S. 9A is not 
a ttrac ted  and  no notice is necessary. (See "Workmen o f Sur Iro n  & SteeJ
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Co. (P) Lid. V . Siir Iron  & Steel C om pany (P) L td ., [1971— 1 L .L .J. 570], 
T ata  Iron  & Steel C om pany L td. v. T heir W orkm en, [1973— 11 L .L .J. 153], 
and Assam M atch Co, L td . v. Bijoy Lai Sen, [1973— 11 L .L .J . 149]). Thus, 
if S. 9A. is n o t attracted, the  question o f  seeking exem ption from  it in the 
case falling under the proviso would hardly  arise. Therefore, neither 
S. 9A n o r the proviso is a ttracted  in this case. The basic fallacy in the 
subm ission is th a t notice of change contem plated by S, 9A  a n d  notice 
fo r a valid retrenchm ent under S. 25F are two different aspects o f  notice, 
one having no co-relation with the other. I t  is therefore, futile to  urge 
th a t even if  term ination o f  the service o f  the p e titioner constitutes 
retrenchm ent it would nevertheless be valid because th e  notice contem ­
plated  by  S. 25F would be dispensed with in view o f  the provision con­
tained in  S, 9A, proviso (b ) ,. .”

2. In  Workmen o f  Sur Iron and S tee l Co. (P) L td . v. Siir Iron and 
Steel Company (P) Ltd. (1971) I L .L .J, 570 (S.C.), the  S late G overnm ent 
imposed certain  restrictions on the use o f electricity an d  curtailed  supply 
o f  electricity on Saturdays. C onsequently, the m anagem ent declared 
Saturdays instead o f Sundays to  be weekly off-days in the factory . The 
workers even though acknowledged the circulation o f  the  notice regarding 
the change in weekly-off no t only rem ained absent on Saturday  b u t also 
did not w ork on Sunday. Since the workers refused to  w ork w hich consti­
tu ted  a strike the m anagem ent declared a lock-out. T he trib u n a l held 
th a t the lock-out consequent upon  the unjustified strike, was justified. 
In appeal by special leave, the Supreme C ourt negatived the contention  
on behalf o f  the workmen th a t the change in  weekly-olT days required 
compliance w ith the provisions of S. 9A. I t  was held th a t S. 9A applies 
to  m atters enum erated in th e  F o u rth  Schedule to  the A ct which does no t 
contain any specific entry covering the  condition o f  service relating to  
■weekly-off days.

3. The following line o f  decisions show as to  w hat w ould constitu te 
a change in the conditions o f  service which would require  notice under 
S. 9A o f the  Act.

In  Dharangadhara Chemical W orks Ltd. v. Kanju KaJu (1955) 1 L ab  
L J 316 (L .A .T .I.) it was held by the L abour A ppellate T rib irnal o f Ind ia  
tha t the increase in  the weight o f  bags to  be carricd from  I Cw t to 1 |  Cwt 
was a  change in  the w orkload and  the C o. was bound to  pay wages as 
the workmen were willing to w ork but d id  n e tw o rk  on  account o f  the  
unreasonable attitude adopted by the m anagem ent.

In  Chclndramalai Estate v. I ts  Workmen (A .I.R . I960 S.C. 902)) the 
paym ent o f Ciimbly allowance was held to  have become a cond ition  o f  
service.
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In  Graham Trading Co. v. I ts  Workmen (A .I.R . 1959 S.C. 1151) 
it was held th a t the w orkm en wei'e no t entitled to Puja bonus as an 
implied term  o f  em ploym ent.

In  M cL eo d  & Co. v. Its  W orkmen  (A.T.R. 1964 S.C. 1449) the prev i­
sion for tiffin was held  to  be an  am enity to  which tlie employees were 
entitled, and the provision o f cash allowance in lieu of free tiifen directed 
to be m ade by the Industria l T ribuna l could n o t be considered to  be 
erroneous in law.

In  Indian Overseas Bank  v. Their Workmen (1967-68) 33 F JR  457 
(SC) “ Key allow ance” was treated  as a term  and condition of service.

In  O il and N atural Gas Commission v. Their Workmen (1973) Lab 
IC  233 S.C. where there was no th ing  to show th a t it  was a condition of 
service th a t a w orkm an should w ork for hours only, no notice of 
change was held to  be required under Section 9A for fixing th e  hours of 
work at eight.

In  Tata Iron & S tee l Co. v. Their Workmen  A .I.R . 1972 S.C. 1917 
change in weekly days o f  rest from  Siniday to some other day was held 
to  require notice.

The aforesaid decisions clearly show th a t w hether any particular 
practice or allowance o r concession had becomc a  condition o f service 
would always depend upon  the facts and circumstances o f  each case.
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