CHAPTER 1I

Removal, Dismissal and Reduction in Rank

Article 311(2) prescribes a mandatory procedural safeguard as a condi-
tion precedent for the imposition of penalty of dismissal, removal or reduction
in rank. Article 311(2) as it stood when the Constitution was promulgated
provided that no civil servant shall be dismissed or removed or reduced in
rank until he has been given a reasonable opportunity of showing cause against
the action proposed to be taken in regard to him. The content of ‘reasonable
opportunity’ as provided in the said Article was interpreted as follows:—

A proper departmental enquiry should be held before removing or
dismissing a Government servant from service. The reasonable opportunity
envisaged by the said Article includes—

(@) an opportunity for the civil servant to deny his guilt and to establish
his innocence which he can only do if he is told what the charges
levelled against him are and the allegations on which such charges
are based,

(b)) an opportunity to defend himself by cross-examining the wilnesses
produced against him and by examining himself or any other wit-
ness in support of his defence, and

(¢) ap opportunity to make his representation as to why the proposed
punishment should not be inflicted on him, which he can only do
if the competent authority after the enquiry is over and after applying
his mind to the gravity or otherwise of the charges proved against
the Government servant ientatively proposes to inflict one of the
three punishments and communicates the same to the Government
servant.'

Thus, every departmental enquiry under Article 311(2) of the Consu-
tution has got two stages; the first stage, the enquiry into the allegations and
the findings thereon and the second, the opportunity to the Government servant
to contest the findings recorded against him as well as the propriety of the

1  Khemchand V. Union of Tndia—1958 SC 300—1958 SCR. 1080.
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proposed punishment. Both stages of the enquiry are quasi-judicial in
nature.’

Article 311(2) was amended by the Constitution (Fifteenth Amendment)
Act, 1963, which came into effect on 6-10-1963. Clause (2) of Article 311
after the said amendments reads as follows:—

“311(2): No such person as aforesaid shall be dismissed or removed
or reduced in rank except after an enquiry in which he has been informed
of the charges against him and given a reasonable opportunity of being
heard in respect of these charges and where it 1s porposed, after such in-
quiry, to impose on him any such penalty, umil he has becn given a
reasonable opportunity of making representation on the penalty proposed,
but only on the basis of the evidence adduced during such inquiry.”

The “‘reasonable opportunity” contemplated under Article 311(2) before its
amendment was interpreted as stated earlier as consisting of (i) the reasonable
opportunity of being heard in respect of the charges in the course ofan enquiry
and (ii) after such enquiry the punishing authorily being satisfied of the guilt
of the delinquent Government servant giving of show cause notice in reply
to which the Government servant was entitled to make representation on
merits as well as the quantum of punishment. By the Fifteenth Amendment
of the Constitution all that was done was to clarify and give effect to the judicial
decisions interpreting the ynamended Article. Amended Article 311(2) specifi-
cally provides for holding of an enquiry and for a further opportunity to
show cause against the correctness of the findings and the penalty proposed
to be imposed. Therefore, in effect, the provision of Article 311(2) prior to
and after its amendment remains one and the same.’

1. Reasonable Opportunity

Article 311(2) makes it obligatory for the State to hold a regular depart-
mental enquiry and to afford a reasonable opportunity to the civil servant
concerned before imposing any one of the penalties specified in the said Arti-
cle. There are several aspects relating to the “reasonable opportunity” guaran-
teed under Article 311(2) of the Constitution and they are set out hereinafter.

(1) Holding of regular enquiry part of reasonable opportunity : When
charges are framed against a civil servant and the civil servant denies the
charges and submits his explanation it is obligatory on the part of the
authority concerned to hold a regular enquiry and to give opportunity to
the civil servant concerned to defend himself. If an order of dismissalis passed
straightaway without holding an enquiry such an order is illegal as having been

2  (a) State of Assam V. Bimal Kumar—AIR 1963 SC 1612,
{b) Bachhittar Singh V. State of Punjab—AIR 1963 SC 395.

3 Bhagbanchandradas V. State of Assam—AIR 1971 SC 2004,
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passed in clear breach of the condition of providing reasonable opportunity
guaranteed under Article 311(2).* The rule which incorporates the procedure
for holding an oral enquiry against a civil servant against whom charges are
framed if the official concerned desires to have an oral enquiry or if the author-
ity concerned directs, is mandatory. The requirement to hold enquiry in
accordance with such a rule is plainly based on consideration of natural
justice and fair play. The refusal to hold enquiry in accordance with the
rules introduces a fatal infirmity to the whole enquiry as it amounts to denial
of reasonable opportunity.®

(2) Opportunity of enquiry not availed of—penalty is not illegal : Article
311(2) guarantees to a civil servant a reasonable opportunity of defending
himself. But when an opportunityis afforded and the civil servant fails to avail
the opportunity, it is ot open to Lhe civil servant Lo contend that the enquiry
is invalid on the ground that there was no reasonable opportunity.”

(3)  Enquiry must be directed against the civil servant concerned : (a) In
a case where an enquiry was ordered and held in order to find out as to the
persons who were responsible for the occurrence of a railway accident, the
officials concerned gave evidence and the enquiry committee held that some
officials who gave evidence were responsible for the accident, the said finding
cannot form the basis for imposing the penalty on such officials. A general
enquiry into a railway accideni is not an enquiry directed against any official.
A finding reached in such an enquiry cannot be a substitute for an enquiry
contemplated under Article 311(2) which is required 1o be held against the
civil servant concerned. Hence, the imposition of any of the penalties speci-
fied in Article 311(2) based on the findings in such an enquiry contravenes
Article 311(2).]

(b} Similarly where a Government servant was furnished with a charge
memo on the basis of certain alleged admissions made by him in the course
of the enguiry directed against some other Government servants passing
of an order imposing penalty without holding enquiry against him amounts
to denial of reasonable opportunity.® Particularly when there was no clear
and unambiguous admission of his guilt, failure to hold a formal enquiryis a
serious infirmity. It is of utmost importance that before imposing a penalty
on a Government servant a proper departmental enquiry must be held.®

4 (a) State of Mysore V. H. L, Chablani—AIR 1958 SC 325.
() State of Bombay V. Nurui Latif Khan—AIR 1966 SC 269—1965(3) SCR 135.
{c) State of Punjab ¥, Amar Singh—AIR 1966 SC 1313.

5 State of Bombay V. Nurul Latif Khan--AIR 1966 SC 269—1965(3) SCR 135.

6 (a) Kshirode Bihari . Union of India—SLR 1970 SC 321.
(b) State of Madhya Pradesh V, Bhagwantha Rao—SLR 1971(1) M.P. 94,
(¢) P. Joseph John V. State of T. C.—AIR 1955 SC 160.

7 Amalendu Ghosh V. Dist. Traffic Superintendent—AIR 1960 SC 992,
8 Jagadish Prasad V. State of Madhya Bharath—AIR 1961 SC 1070.
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(4) Preliminary enquiry not sufficient : Preliminary engiury is held only
for purposes of deciding whether thereisa prima facie case for holding depart-
mental enquiry. Even during that stage some opportunity to the official
concerned may have been given. Bul whatever that may be, a regular enquiry
must be held after the charges are framed. No punishment can be imposed
on the basis of admission of some facts relating to the charges at the stage of
preliminary enquiry. An enquiry may be unnecessary if after the charges
are framed the delinquent official admits them. But when he denies the charge
and asks for an oral enquiry, holding of the enquiry is mandatory.?

2. Reasonable Opportunity during the Lnquiry

(1) Charges must not be vague and indefinite © The charges framed
against a civil servant must be capable of being intelligently understood.
Where the charges are vague and not definite, it is not possible for a civil servant
to defend himself. 1t is for this reason that the rules also provide for the fur-
nishing of the statement of allegations. Framing of charge in a vague and
indefinite manner and not furnishing the statement of allegations clearly contra-
venes Article 311(2) of the Constitution.'

(2) Statement of ullegations must be furnished : The charges framed
against the civil servant must be supported by the necessary statement of
allegations on the basis of which the charge is framed and the statement of
allegations must be supplied to the delinquent civil servant. In the absence
of statement of allegations, it is impossible for the civil servant to defend him-
self. Hence, the non-supply of the statement of allepations on the basis of
which the charge against a civil servant is framed amounts to denial of a
reasonable opportunity as contemplated under Article 311(2) and vitiates
the departmental enquiry proceedings,'t

(3) Documents required for cross-examination should be supplied :
A civil servant against whom disciplinary proceedings are started is entitled
to have the documents which are necessary for purposes of effectively cross-
examining the prosecution witnesses. The findings recorded in a preliminary
enquiry and statements and such other documents connected with the prelimi-
nary enquiry against a civil servant are all documents which may be necessary

9 T. K. Singh V. State of Bihar—SLR 1969 Patna 8.

100 (@) glirﬁtchandg%} Chakravarti V. State of West Bengal—AIR 1971 SC 752—1971
103 {SC).
(b C. P. Govindarajan V, State of Mysore—W.P. No. 1418/1970 DD 1-3-1973 (Mys).

‘11 (@) Khemchand V. Union of India—AIR 1958 SC 300—1958 SCR 1080.

(5) Suratchandra Chakravarti V. State of West Bengal—AIR 1971 SC 7521971 SLR
103 (SC) Fundamental Rule 35 interpreted. _

(¢} A. K. Narayana Rao V. Genera} Manager, Southern Railway 1969 (1) Mpys. L. J.
588—Rule 1709 of Railway Discipline and Appeal Rules interpreted.

(d) Aswathanarayana Rao V. The Chief Justice—1969 Mys. L. J. SN, P, 20—Rule 11
of Mgsore Civil Services (Classification, Conirol and Appeal) Rules, 1957, interr
prefed,
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for a civil servant to effectively cross-examine the witnesses, The mere fact
that the department or the prosecution does not choose to depend upon those
documents could be no reason to refuse to supply the same to the civil servant
if he requires the same for purposes of cross-examination. The findings
recorded in preliminary enquiry and such other connected documents cannot
be considered as confidential and denied to the delinquent official. Such denial
would be opposed to the principles of natural justice and would amount to
denial of reasonable opportunity to defend as contemplated under Article 311(2)
of the Constitution.” Similarly failure to supply a copy of the complaint
or report on the basis of which departmental enquiry is instituted required
for cross-examination amounts to denial of reasonable opportunity.**

(4) Failure to supply document which are not material : (a) In order to
show that reasonable opportunity has been denied or principles of natural
justice have been violated by not furnishing documents, the aggrieved official
must show that those documents were relevant for purposes of cross-examin-
ing the witnesses. In a case where an official was charged for acceptance of
illegal gratification and the evidence consisted of witnesses who participated
in the trap arranged by the police on the complaint of a party about the demand
of illegal gratification and the finding in departmental enquiry was based only
onthe statement of witnesses who were witnesses to the trap, the mere fact that
some documents which the delinquent required to cross-examine a wilness
whose evidence had no bearing on the charge framed and was not relied on 1o
find him guilty of the charge, does not vitiate the departmental enquiry proceed-
ings.™

(b) Before the Government decides to hold an enquiry against a civil
servant, the Government may call for a report in connection with the complaint
received against the civil servant. The report is meant only to enable the Govern-
ment to take a decision whether to institute a departmental enquiry or not. The
fact that a copy of such report was not furnished to a civil servant does not
vitiate the enquiry, The validity of the enquiry will have to be decided only
by the manner in which it is conducted. If the civil servant concerned had
the full opportunity of participating in the enquiry and adducing evidence
on behalf of himself and of cross-examining the witnesses for the prosecution
and the entire evidence was recorded in his presence, the non-furnishing of
the report does not vitiate the enquiry.** '

(5) Right to cross-examine officers who made adverse report: Where
disciplinary proceedings are instituted against a civil servant on the basis of

12 (z) State of Madhya Pradesh V. Chintainan—AIR 1961 SC 1623,

(M Bindu Rao Jeevaji Kulkarni V. State of Mysore—1967(2) Mys. L. J. 632,

(e) A. K. Narayana Rao 3. General Manager, Southern Rly.—1969(1) Mys. L. J, 588,
13 (a) Dhup Singh V. Statc of Haryana —SLR 1969 P & H 436,

(b) Shri Kalyan Singh V. State of Punjab—-SLR 1967 Punjab 129,

(¢) lugraj Singh V. Delhi Adninistration—SLR 1970 Delhi 400.

14 (a) State of Assam V. M, K. Das—AIR 1970 SC 1255 at 1260.
(&) R. R, Bilgi V. Central Board of Excise—W.P. No. 2046/69 (DD 18-1-73) (Mys).
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an adverse report made by a superior officer, it is the duty of the Enquiry Officer
to send a notice to such an officer and give an opportunity to thie delinguent
official to cross-examine him. The failure to summon the officers who are
available and who had made adverse report against the delinquent official for

purposes of cross-examination would amount to denial of reasonable
opportunity.*®

(6) Opportunity to defend and lead evidence : (a) A civil servant must be
afforded necessary opportunity to adduce evidence in support of his case
including by way of examination of witnesses. Omission on the part of the
Enquiry Officer to give an opportunity to the delinquent civil servant to bring his
witnesses in support of his case or tender himself for examination would vitiate
the whole proceedings. When the attempt on the part of the delinquent officer
to adduce his evidence is ruled out or frustrated on account of inaction on the
part of the Enquiry Oflicer, such enquiry vitiates the whole proceedings and
contravenes Article 311(2) of the Constitution.®

(b) A delinquent official is entitled to have a reasonable opportunity to
defend himself by examining defence witnesses. The choice of examining
the requisite number of witnesses is that of the delinquent official and not that
of the Enquiry Officer. Arbitrary picking up of witnesses and refusal on the
part of the Enquiry Officer to summon all the defence witnesses or not allowing
the official to make the choice, as to who are the witnesses 10 be examined
in his behalf, causes prejudice to the official concerned and amounts to denial
of reasonable opportunity.’”

(¢) Similarly when the delinquent officer produces witnesses in support
of his case refusal on the part of the Enquiry Officer to take their evidence on
the ground they were not present at the time of the offence complained amounts
to denial of reasonable opportunity. It is wrong to anticipate the value of
the evidence of a witness even before he is examined.’®

1

(7) Duty to summon documents and witnesses : The Enquiry Officer is
under a duty to summon the documents and witnesses required by the
delinquent official for purposes of his defence. Denial on the part of the
Enquiry Officer to summon the documents and witnesses which are necessary
for the defence of the delinquent official clearly amounts to denial of reason-
able opportunity.'®-17

15 State of Punjab V. Dewan Chunilal—AIR 1970 SC 2086,
16  State of Uttar Pradesh V. C, S. Sharma—AIR 1968 5C 158.

17 (a) Gajender Singh V. State of Punjab—SLR 1972 P & H 432,

() 18{4armander Singh . The General Manager, Northern Rallway—SLR 1973(1) P & H
6. '

18 M. Yousuf Ali F. State of A.P.——SLR 1973(1) A.P. 650,

19 (2) Mohinder Singh V. State of Punjab—1968 SLR 470 (P & H).
{6) State of U.P. V. C. S. Sharma—AIR 1963 All. 94,
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(8) Denial of request for reasonable time to prepare for the defence:
{(a) When a civil servant against whom a departmental enquiry is instituted
requests for a reasonable time to prepare for his defence, refusal to grant such
a request would amount lo denial of reasonable opportunity. Reasonable
opportunity to defend means, the civil servant must have sufficient time to
prepare his defence. In a case where the civil servant was on hunger strike
in support of settlement of his claims and was very weak, serving on him a charge
memo consisting of sixteen charges and giving him three days time (o prepare
his defence, is clear denial of reasonable opportunity. Itis no doubt {rue that
his conduet in resorting io an extra legal device i.e., hunger sirike for the en-
forcement of his legal rights is reprehensible. Bul in determining whether a
reasonable opportunity was given or not the court cannot be influenced by
extraneous considerations. What the court has got to determine is whether
in the circumstance the civil servant was given reasonable opportunity. As
the civil servant was on hunger strike and was very weak serving on him a
charge memo consisting of 16 charges and giving him only 3 days time to
defend amounted to denial of Reasonable Opportunity.”

(b) Similarly where a civil servant was served with the statement of allega-
tions and immediately thereafter enquiry was commenced and a witness was
examined, and his request for a day’s time to prepare himself and permission
to look into the records was refused it amounted to denial of reasounable
opportunity to defend and violation of the principles of natural Justice.™

(9) Legal assistance : (a) On request by a civil servant against whom
departmental enquiry is instituted for engaging alegal practitioner, such a
request must be complied with when on behalf of the department a trained
prosecutor is appointed to lead evidence against the Government servant.
Where the disciplinary authority completely ignored that circumstance and
refused to permit a civil servant to engage a legal practitioner on the ground
that the Department had nol engaged a legal practitioner, such refusal caused
serlous prejudice to the Government servant and resulted in denial of reason-
able opportunity.?

(b) Similarly where the delinquent Government servant against whom
an enquiry is instituted, is not a highly educated person and had a very disturbed
state of mind during the enquiry and was not in a position {o defend himself,
it would amount to denial of reasonable opportunity to refuse his request to
engage an Advocate.®

(c) But when in a joint deparimental enquiry, request of one of the
officials to engage a counsel was rejected and the counsel appearing for other

20 Rama Kanta ¥, District School Board—AIR 1969 Cal, 397,

21 Akal Sewak Singh V. State of Punjab—SLR 1970 P & H 235 at 238,

22 C L. Subramaniyan V, Collector of Cuystoms—ATIR 1972 5C 2178,

23 State of Anpdhra Pradesh V. V. Mohamad Sarwar—SLR 1971(1) A.P. 507.
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delinquent official defended him, there being no conflict of interest between
the officials involved in the enquiry, it cannot be said that there has been
denial of reasonable opportunity.®

(10) Non-payment of subsistence allowance: A civil servant under
suspension pending departmental enquiry is entitled to the payment of sub-
sistence allowance prescribed in the rules. Denial to pay subsistence allowance
in spite of the inability expressed by the civil servant to participate in the enquiry
held at a distant place unless he is paid the subsistence allowance and holding
enquiry ex parte and passing order of removal amounts to denial of rcasonabie
opportunity.”

(11) Recording of evidence in a language not known to the delinquent
official : When the evidence were given by witnesses in the language known
to the delinquent official but were recorded by the Enquiry Officer in a langunage
not known to the delinquent official, all that was left to the official was to rely
on his memory for the statements made by several witnesses recorded by the
Enguiry Officer and he cannot take the benefit of the record to make out his
defence and such a procedure amounts to denial of reasonable opportunity.®

(12) Enquiry afficer collecting information from outside sowrces im-
proper : It is highly improper for an Enquiry Officer to collect any material
from outside sources and not to make that information so collected available
to the delinquent officer and further to make use of the same in the enguiry
proceedings. Similarly to collect outside information and to be influenced
in coming to a conclusion without making any reference in the enquiry report
is equally bad. 1If it is established that material behind the back of the delin-
quent official was collected during the enquiry and has been relied on without
disclosing it, the enquiry proceedings stand vitiated.*” The position will be
worse where the disciplinary authority is itself the enquiring authority. In
such an event even an appeliate order confirming that order will not cure the
defect,™

(13) Effect of independent consideration by disciplinary and appellate
authority : Where the allegation against an Enquiry Officer was that he had
collected information ontside the record and there is absolutely no reference
to any such material in the report of the enquiry, even if he has collected
some such information it will not vitiate the enquiry, if the enquiry has been
conducted in conformitly with the rules of natural justice, and the disciplinary
authorily has independently considered the records and has passed the order
after giving an opportunity and further when the appellate authority has also
independently considered the record and has passed the order.”

24 Jeevarathnam V., Statc of Madras—AIR 1966 SC 951.

25 Ghana Shyamdas V. State of Madhya Pradesh—ATR 1973 §C 1183—SLR 1971 (SC} 239,
26  Babu Lal ¥. Hon’ble M.C. Desai, Chief Justice—SLR 1969 All. 170.

27 State of Assam 7. M., K. Das—AIR 1970 5C 1253,
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(14) Finding by disciplinary authority : In relation to the departmental
praceedings against a civil servant it is not always practicable for the disciplinary
authority to hold a departmental enquiry itself. In such cases, it is com-
petent for the disciplinary authority to appointan Enquiry Officer for holding
a departmental cnquiry to record the findings and submit the records to the
disciplinary authority for final orders. In cases where the disciplinary authori-
ty is not the enquiring authority, it is necessary for the disciplinary authority
to record its own findings before taking any further action. It is not however
necessary for the disciplinary authority where it agrees with the findings of
the Enquiry Officer to record reasons in support of its findings. Where the
disciplinary authority after receipt of the Enquiry Officer’s report issues a show
cause notice to the delinquent Government servant to show cause against the
proposed punishment, the mere fact that the disciplinary authority has not
recorded that it has agreed with the findings of the Enquiry Officer also does
not vitiate the proceedings. When the disciplinary authority issues a show
cause notice on the basis of the report of the Enquiry Officer, it can only
mean that the disciplinary authority has agreed with the findings of the Enquiry
Officer. There is no defect in such a show cause notice.?~%

(15) Show cause notice : Having regard to the provisions of Article
311 of the Constitution, a civil servant is entitled to have a double opportunity.
First at the stage of enquiry and thereafter at the stage and before passing
the final order of punishment. After the disciplinary authority records its
findings and comes to a tentative conclusion about the penalty to be imposed,
the disciplinary authority should communicate the findings along with report
of the enquiry and call upon the delinquent official to show cause against the
proposed penalty. In reply to the show cause notice the civil servant is en-
titled not only to contest the correctness of the findings recorded against
him but also about the propriety of the quantum of punsihment proposed to
be inflicted. The civil servant is entitled to show cause that the punishment

tentatively proposed is excessive and not warranied by the facts and circum-
stances of the case.

(16) Both the stages are judicial : A departmental enquiry consists of
two stages viz: (i) the process of trial and recording of finding, (i) if
in the first stage a civil servant is found guilty, then to propose and determine
as to the penalty to be imposed. The two stages cannot be treated as two in-
dependent separate proceedings and that the first stage is quasi-judicial and
the second stage is administrative. Both stages are judicial. The second
stage is no less judicial than the first, Consequently, a decision taken

regarding punishment is a judicial order and cannot be varied at the will of
the authority.®

28 State of Madras V, Srinivasan —AIR 1966 SC 1827.
29 State of Assam ¥. Bimal Kumar—AIR 1963 SC 1612,

3¢ (a) Union of India ¥, K. Rajappa Menon—AIR 1970 SC 748,
(b) State'of Assam ¥ Bimal Kumar—AIR 1963 SC 1612,
(¢) Bachittar Singh V. State of Punjab—AIR 1963 SC 395.
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(17) Failure fo furnish enquiry officer's report : Along with the show
cause notice, it is the duty of the disciplinary authority io furnish the Govern-
ment servant a copy of the report of the Enquiry Officer with which the disci-
plinary authority has agreed and proposes to impose the punishment on a civil
servant. Unless the Enquiry Olfficer’s report is supplied, it will not be possible
for the delinquent official to point out the defects in the finding recorded by
the Enquiry Officer. Therefore, failure to furnish the copy of the report
of the Enquiry Officer would result in violation of the guarantee
of reasonable opportunity.”

(18) Withholding of part of enquiry officer’s report illegal : Enquiry
Officer’s duty is only to record finding on the charges framed against a civil
servant, He is under no duty to make recommendations regarding quantum
of punishment. But when the Enquiry Officer's report not only contains his
findings on the charges framed against a Government official, but also recom-
mendation as to the punishment that may be imposed on the Government
official concerned, having regard to the findings reached and gravity of the
charges framed against the official, it certainly influences the mind of the
disciplinary authority as to the quantum of punishment. Therefore, while
issuing the show cause notice withholding that part of the report of the Enquiry
Officer where he has proposed the quantum of punishment, would be
bad and the final orders passed in pursuance to such show cause notice would
be invalid.®

(19) Failure to avail of opportimity : A civil servant is no doubt entitled
to reasonable opportunity. But in a case where the civil servant fails to avail
the reasonable opportunity afforded to him, he cannot complain that there is
violation of Article 311(2).%8

(20) Mentioning of all the three penalties in the show cause notice : The
fact that in a show cause nolice issued to a Government servant after holding
a regular departmental enquiry all the three major penalties were mentioned
and in the final order punishment of removal was imposed there is no contra-
vention of Article 311(2). There is nothing wrong in principle in the disci-
plinary authority tentatively forming an opinion that the charges proved merit
any one of the major penalties and on that basis to issue a show cause notice.
To specify more than one penalty does not render the show cause notice'in-
definite. On the other hand, a civil servant will have better opportunity
to show cause against the imposition of each of the penalties.*

31 (g) State of Maharashtra ¥, B. A. Joshi—AIR 1969 SC 1302—(1969) 3 SCR 917.
(hy Avtar Singh V. Inspector General—SLR 1968 SC 131,
(¢) Nanjundeswar ¥, State of Mysore-—1960 Mys, L. J. 79,
32 (a) State of Gujarat V. R, G, Teredesai-——AIR 1969 SC 1294,
(h) Y. Pandurangaswamy V. State of A:P.—SLR 1971(i) AP 242,
33 («) U.R. Bhat V. Union of India—AIR 1962 SC 1344,
(by Joseph Johm V. State T,C.—AIR 1955 SC 160.
34 Hukumnchand V. Union of India—AIR 1959 SC 536.
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(21) Not disclosing disagreement on the findings of acquittal on some
of the charges : It is mandatory that the disciplinary authority should give
notice to the concerned Government official if he disagrees with the finding
on some of the several charges on which he was found not guilty.
Therefore, in a case where several charges are framed against a civil servant
and the Enquiry Officer found him guifty on some of the charges and found
him not guilly of other chargesand suggesied a lighter penalty, the show cause
notice issued by the disciplinary authority without disclosing his disagreement
with the finding of not-guilty on some of the charges and passing final orders
holding all the charges are proved amounts to denial of Article 311(2)
of the Constitution and also principles of natural justice.”

(22) Failure to give reasonable time: After the disciplinary authority
records its finding of guilt against a civil servant and issues show cause notice
proposing to inflict any one of the major penalties mentioned in Article 311
a civil servant is entitled to show that the findings recorded is without any
basis and he is also entitled to submit that the punishment proposed is excessive,
Therefore he should be given reasonable time and opportunity to go through
the records. Denial of such opportunity amounts to denial of reasonable
opportunity which is guaranteed under Article 311(2).%

3. Final Order

(1) Requirements of final order : The final order imposing penalty must
ex-facie disclose that the points raised as regards the correctness of the findings
as well as the quantum of punishment have been considered by the disci-
plinary authority. The very object of issue of show cause notice isin order to
give an opportunity to delinquent officials to contest the findings recorded
in the enquiry, as well as the propriety of the quantum of punishment. There-
fore, final order by disciplinary authority must be a speaking order and must
meet all the points raised in reply to the show cause notice. There is difference
between the order of the disciplinary authority in agreeing with the findings
recorded by the Enquiry Office rand passing final orders after issuing show cause
notice and after the reply is received by the delinquent official. While
agreeing with the findings of Enquiry Officer, disciplinary authority is not
required to give reasons. But while passing final orders it is mandatory
that the disciplinary authority must consider the reply given by the
official to the Show Cause Notice. An order by disciplinary authority
imposing the penalty by merely stating that there is no substance in the reply
or that no fresh points are raised would not meet the requirement of affording

35 Narayan Misra V. State of Orissa—SLR 1969 SC 657.
36 Shahabuddin V. State of Andhra Pradesh—SELR 1970 AP 599,
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reasonable opportunity at the 2nd stage as contemplated by Article 311(2)
of the Constitution.%”

(2) Oral hearing not part of reasonable opportunity; An authority
competent to dismiss a civil servant is not required to hear the evidence of the
witnesses by virtue of Article 311 of the Constitution. The Government servant
is entitled to a reasonable opportunity before any action is taken against him.
But the said requirement is not conditioned by the holding of an enquiry
once again before the punishment is inflicted notwithstanding an earlier fair
and full enquiry before the Enquiry Commission or Enquiry Officer. Further,
an opportunity of showing cause against the action proposed to be taken
should be no doubt, a reasonable opportunity, but an opportunity of making
an oral representation is not a necessary postulate of an opportunity of showing
cause within the meaning of Article 311 of the Constitution,

(3) Consideration of past misconduct while passing final orders: After
reaching a conclusion regarding the guilt of an official on the charges framed
against him in a departmental enquiry if the disciplinary authority having
regard to the findings in the said enquiry and also having regard to the previous
misconduct of the Government servant concerned, wants to impose a higher
penalty, having regard to the charges proved as well as the previous misconduct,
it is the duty of the disciplinary authority to say so in the show cause notice.
Where, in the show cause notice issued to a Government servant there was no
reference to the previous misconduct, as a ground for inflicting a higher penalty
but the same was relied on while passing final order, the final order so passed
is clearly illegal as the civil servant had no opportunity to show cause against
the higher penalty on the basis of the previous misconduct.*

4. Other Matters Relating to Departmental Enquiry

The content of reasonable opportunity as contemplated by Article 311(2)
of the Constitution are indicated above. There are other matters affecting the
validity of departmental enquiry which are common to the procedure relating
to imposition of three major penalties contemplated by Article 311(2) as well
as other penalties contemplated in the Rules relating to discipline applicable
to civil servants. They are dealt with in the chapter dealing with departmental
enquiries.

37 (a) Ramachandrappa V. State of Mysore—~1967(2) Mys. L. J. 360, ‘
éb) Alimuddin Siddique V. State of Mysore—W.P, No. 1972 Mys. L, J. SN. P 1?
¢} R. Muniswamy Naik ¥, State of Mysore—W.P. No. 4747/6% DD 4-8-72,
(d) Shankaraiah V. State of Mysore—W.P. No. 7121/69 DD 11~-10-72,
(¢) G. V.M. Nadagouda V., State of Mysore—1973(2) Mys. L. J. SN. P, 62.

38 (@) Kapur Singh ¥, Union of India—AIR 1960 SC 493—1960(2) SCR 569.
(») U, R. Bhat ¥, Union of India-—AIR 1962 SC 1344,

39 State of Mysore V. K. Manche Gowda—AIR 1964 SC 506—1964(4) SCR 540.
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