
"nie purpose of this monog.veph is to ‘ resent such 

an exaraiiietion and assessment through the study oi c pses 

o f the Supreme Court and the High Courts, re la t in g  to 

educational matters. The foliov/in 5̂ scheiue has been 

adopted:

l| Conflict bet-ween regioiiP.l and nati( arI  interests.
2\ Conflict between public pnd private interest.
3* Are educational institutions 'industr ies '?
4, Courts and autonomy o f odvcational instj-iritions.

I ,  N.ational and Regional Interests

Entries in L is ts  I and I I  of the Seventh Schedule 

of the Constitution divide spheres of action in educa­

tional matters between .Central or State Government's.

This d iv is ion  is  now, however, functionrally clepr axid 

the Supreme Court had occasions to show and define 

when action by one Government would amoimt to an 

encroachment in the sphere of another.

Entry 11 o f L is t  I I  confers on 3tat^Governments 

power in regard to a l l  educo.tional matters except those 

xvhich have been a llotted  to the Central GovGrnn.ei.t 

imder Entries 65-66 in L is t  I .  Entry. 66 of L is t  I  

keeps fo r  the.Central Government ' co-ordinrtion and 

determination of standards in itistitutions for higher 

education or research and s c ien t if ic  and t echnical 

in stitu tions,^ , 'Di6 Gujarat University  ̂ had prescribed
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1,, Snt'ires 63,64, 65 pnd 66 in L is t  I ,  L is t  I I  Entry 11,

2, Joshi v, Madhya Bharat, AIH 1955 3. C, 334, State of 
Gujarat v, Srikrighna AIR I 963 SC 703,Chitralekha 
V. State o f Mysore AIR 1964 SC 1323.

3. State of Gujarat v. S r i  Krishna AIR I 963 SC 703



under the Gujarat University  Act, 1949, that iii place 

of English as medium ox instruction r l l  -ifxilif.ted  

colleges were to adopt Hindi or Gujarati 'in Devnpgri 

sc r ip t ,  These stainites which were passed hy the Senate 

o f the University were challenged in te r -a l ia ,  on tlie 

grounds that the Statutes were u lt r a  v ire  the Gujarat 

University  Act, 194g. That the State Leg is lation  authori­

sing change in medium o f instruction was u lt ra -v ire s  

the Constitution in as much, as question o f  appropriate­

ness o f medium o f instruci;ion and examiriatiun in in stitu ­

tion fo r  higher education i s  a coxicern of the Union 

Government under its  poorer fo r  ’’coordination and 

determination o f s t a j i d a r d s .T h e  Supreme Court held 

that the Statutes providing fo r the change in the medium 

v/ere u lt r a  v ire  the Gujarat University  Act, 194 9 

as amended by S» 4 of the Act o f 1961. Speaking fo r the 

Court, Justice C. Shah (K. Subba Rao J dissenting) 

expressed himself oh the competence of the State Legis­

la ture  to le g is la te  on the subject matter of medium of  

instruction and examination. He interpreted the power to 

coordinate as 'not merely power to evaluate but also

■<to h.aimonise or secure relationship fo r  concerted 
4action,*

Medium of instm ction  is  a necessary incident 

o f  power to le g is la te  on education and f a l l s  at both 

places namely i^der entry 11 o f l i s t  I I  and entries  

63-66 o f L is t  I .  On- the one hand, power to le g is la te

- 3-

4 lb id  p, 716 ,



for medium of instruction, for primary and secondary 

education l ie s  exclusively with the States; while on 

the other, entries 63-65 of L is t  I deal with 

institutions of national or special importance and 

institutions of higher education including research, 

sciences, technology and vocational training of labour 

and therefore power to l^^ is la te  in respect of medium 

of instruction, having regard to the width of those 

items, must be deemed to vest in the Union.  ̂ With 

respect to institutions which are covered both by 

Entry 66 of L is t  I and entry 11 of L ist  I I ,  His 

Lordship heldj^

’• * * , . Power to leg is la te  in respect of medium 

of instruction insofar it  has a direct bearing and 

impact upon the le g is la t iv e  haad of coordination 

and deteimination o f standards in institutions of 

higher education or research and sc ien tific  and 

technical institutions, must also be deeintd by item 

66 l i s t  I  to be vested in the Union".

Apprehending that the change in medium is l ik e ly
7

to result in lowering of standards and may 'render

Ibid p, 715
6,, Ib id , p. 715

7#Ibid, " I f  leg is la t ion  re lating to imposition of an 
p»717 exclusive medium o f instruction in a regional

language or in Hindi,having regard to the absence o f  
textbooks and journals,competent teachers nnd in­
capacity of stud'^nts to understand the subjects, 
is l ik e ly  to result in the lowering of standards, 
the leg is la t ion  would in our judgment,necessarily 
f a l l  within item 77 of L is t  I and would be deemed 
to be excluded to 'lliat extent from the amplitudo 
of the power conferred by item No. 11 of L is t  I I . "



tlie coordination o f such standards either on A l l
Q

India or other "basis impossible or even d i f f i c u l t  

the Court observed;

” . , . .  ( T)he - v a l id ity  of State le g is la t io n  i^ould
3

depend upon whether i t  p re ju d ic ia l ly  a ffects  cu^i’dina- 

tion  and determinption o f stpjidt'rds, ■'but not apo'/i the
I

existence of some d e f in ite  union le g is la t io n  directed
*

to 8, chieve that purpose.. I f  there union le g is l r  tion  

in respect o f coordination and determination of 

standards*;, that would have parajnountcy over th- state 

law by virtue of the f i r s t  part of Art.-254i, 1  ̂ . even>■
i f  that power be not exercised by the Union Parlircient
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the relevant le g is la t iv e  entries being in the

Lit
9

exclusive l i s t s ,  a State law trenching upon the

union f ie ld  would s t i l l  be invalid,
10

Soon in anotier case the Supreme Court had 

to consider vrhether a State le g is la t io n  prescribing  

a higher percents.go o f marks fo r  extre.-curricular  

a c t iv i t ie s  in the matter o f admission to colleges  

(Medical) f a l l s  within entry 11 o f l i s t  I I  or entry

66 of L is t  I .  Justice K. Subba Rao ( had delivered

a diseenting judgment in the Gujarat case, rsforred to 

the majority judgments in that ease) aiid (a f t e r
11

quoting from Justice J.C.Shah’ s judgment) obse:.ved;

" This and sim ilar other passages indicate that

8 ., Ib id  p^ 715-716
9.. Ib id  p* 715 ■

10, Chitralekha v. State of Mysore AIR 1964 SC 132 

11* Mudholkar J. dissented.



i f  the law made by i±ic- St'^.te by virtue o f ontry 11 

of L is t  I I  o f the Seventh Schedule to the Constitu.tion 

makes impossible or d i f f i c u l t  the exercise of the 

le g is la t iv e  power of the Parliament under the entry 

"Coordination and the determination o f tjtpndards in 

institutions fo r  higher education or resecrcli and 

sc ie n t i f ic  and technical Institutions" reserved to the 

union, the State law may be bad. Ihis carinot ob/iously  

be decided on speculation and hjrpothentical reasoning.

I f  the impact of the State law providing fo r  sudi 

standards in entry 66 of l i s t  I  is so heavy or 

devastating as to wipe out or ppprecipbly abridge 

the central f i e ld ,  i t  may be str-jick down. But tL-i.t is  

a question o f fact  to be 8.scertained in eadi caso. I t  

is not possib le  to hold that i f  a State le g is la tu re  

made a law prescribing a higher percentage o f marks 

fo r  extra—curriciilar a c t iv it ie s  ii- matter of ad­

mission to colleges, it  would be d irec t ly  encroaching 

on the f ie ld  covered by entry 66 of L is t  I o f the
m

Seventh Schedule to the Constitution. I f  so, i t  is  not 

disputed that the State Government v7ould be within its  

r ights  to prescribe qua lifications fo r  admission to 

colleges so long as i t s  action does not contravene ony 

other law’**

Referring to the finajic ia l burden and other 

relevant consideirations borne by the G-ovemment in 

running the colleges, h is  Lordship went on to obseive;

They cannot obviously admit a l l  the applicants

12,., Ib id ,  p« 1830



who liave secured the marks prescribed by tl'e Uinveraity*

I't: llfes necessarily  to screen tlie aDplicants oK sô iie

reasonable basis. The aforesaid orders oi the Gc

only prescribed the c r i t e r ia  fo r  mailing admissions to

colleges from among students Aiho secured the minimum

qualify ing marks prescribed by the University, Once

i t  is  conjjeded, and i t  is  not disputed before us, that

the State Oovemnient can run medical and engineering

colleges, i t  cannot be denied the power to admit such

qua lified  students as pass tho reasonable tests la id

down by it .  This is  a povrer viiich every private owner

o f a college w il l  have, and the Government which runs
13its  ovxi colleges cannot be denied that power.”

Another State le g is la t io n  which may be said to 

have a bearing on con flic t  betii-een the national and 

regional interest on the subject-matter of educstion is  

the one mich makes fo r dis crininf.tion among students 

on the basis of their places of residence.

Ordinarily  a c itizen coming from one part of the 

country is  free  to join an educational institution  in 

any other part of the country a'c par with the loca l  

students* The Constitution i t s e l f  proh ibits  discrimina­

tion on tli'e basis o f  place of birth  ( as also on the 

basis  o f caste, sex or re l ig io n ) .

However, some state prescriptions envisaged a 

discrimination either by imposing capitation fee on

15. Ib id  p, 1830 
14, A rt ic le  1.5(1)
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students whose domicile happened to f a l l  ovitside the 
15State, or by making reservation or a llo tt ing  quotas 

of seats ixL ed-ucatior^al institutions on certain  

regional basis,
17The Supreme Court distinguished between tlie 

place of birth and place o f domicile ^rd also betv/een 

citizenship and domicile, and held that the c laasifioation
r

based on ’ place of domicile’ is not h it  by Art. 15( 1) '".b 

it only prohibits discruination based on place of 

birth . Venkatarama Ayyar J. who delivered the jadgaient 

fo r  the majority judges ( Jagannadhadas J. dissented), 

took into consideration ' money which a State has to 

spend on colleges run by it  and observed:

” * . , ( I ) s  i t  unreasonable that it (S tate )  

should so order the educational system that the ad­

vantage of i t  would to some extent at least ensure for  

the benefit o f  the Sta-te? A concession given to the 

residence o f the State in the matter of fees is  

obviously calculated to serve that end, as presumabl^^

'-'ome of them might, a fter  pas3i 2ig out of the college, 

sett le  down as doctors and serve the needs o f the 

lo c a l i t y , "  His Lordship called the basis of the 

c lass if ic a t ion  ' quite a legitimate and laudable objective  

fo r  a State to encourage education within its  boarders*^^

^8-

15# Rustom V. State of Madhya Bharat AIR 1954 M .B -II9. 
Joshi,D,P. v.Madhya Bharat,AIR 1955 S. .334

1 6 . Joseph Thomas v. Kerala AIR 1958 K er.33,Jacob Mathew 
,v. State o f  Kerala, AIR 19^4 Zer, 39-State of Kerala v, 
R» Jacob Mathew AIR I 964 Ker 316,

1 7 . Joshi,I>,P_, V. I'ladhya Bharat,AIR 1;;'55, S. 0,334
18.* Ibid at p*340 
19* Ib id  at p*,34-0



C lass ifica tion  among students o f the saiiie State

but coming from its  d iffe ren t  parts fo r  admission in

it s  various colleges, on the basis o f  geographical or

h is to r ic a l  reasons connected -with the backwardness o f

the area, has been upneld by.the law courts. 2he Highi

Court, however, has held invalid njid unconstitutional

the discrim ination founded on place o f  domicile but not
21

basQ^ on any s c ie n t i f ic  or reasonable grounds.

Thus, the attitude of the Law Court with respect  

to' i^iducational matters involving national or regional 

inteifests may be suLimed up as fo llows;

1* The Union exercises exclusive ju risd iction  

on institutions and connected educational 

matters mentioned in Entries 63-65 of l i s t  I .

2* States under Bntrj^ I I  L is t  I I ,  have general 

power on a l l  educrtional institutions and 

matters except tliose mentioned in Entries 

63-66 o f L is t  I*
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20^ Joseph Thomas v, Sera la  a IR 1958 Ker,33. In  favour 
o f the Malabar area \jhichhad just then come into 
the state of Eerala , the G-ovemment had fixed the 
quota o f seats in tlie State educptional institutions  
in the ratio  o f 5:8, thus a l lo t t in g  la rge r  number 
o f seats to the ng-w area.

21. Jacob Mathew v.  ̂ State of Kerala, AIR 1964 Kerala 39. 
The Government had allotted seats in its  educational 
institutions on d is tr ic t -w ise  basis. This a llocation  
\?as neither based on the l i t e ra c y  census report nor 
on any other h is to r ica l or geographical reason*



States have exclusive jurfediction to prescriloe

raedium of instruction in primary and Becondary stages*

4* States may indicate raedium of instruction in

higher education "but v^iere i t  has an imppct on coordlna~

tion and determination o f standards for higher educa-
f

tion or research, the u.nion has the only authority to act, 

5# To arrive  at a decision regarding fitness  of a medium 

of instruction fo r  higher education and research, 

a v a i la b i l i t y  o f  higher standard of reading material 

such as, books, journals, period ica ls  etc. and the 

f a c i l i t y  o f teaching and understanding in that .neditmi 

may be taken into consideration,

64 A state action is  unconstitutional and bad, i f  

i t  has a tendency to iiiake impossible or d i f f i c u l t  the 

exercise o f the union-povyer fo r  coordination or determina­

tion o f standards in institu tion  fo r  higher education, 

or research and scientij.'ic and technical institution .

7, States are ju s t i f ied  in conferring on reasonable 

ground^ some extra advantages or giving some concessioi-R 

only to students domiciled v^ithin the State te r r ito r ie s .  

"8* Place of birth and place of domicile are two 

d if fe ren t  things and states can discriminate on the 

basis  o f  place of domicile.

9g Discrimination to be ju s t i f ia b le  must be based 

on some geographical, h is to r ic a l  or other reasonable 

c r i t e r ia  and it s  objed^ive must be reasonable.
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