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The purpose of this monogreph is to 'resent such
an examinegtion and sssessment throush tie study of ¢ eses
of the Supreme Coﬁrt and the High Courtvs relating %o
educational matters, The following schewne has beern
adopted:

ll Conflict between regionel and naticaal interests.,
2} Conflict between public end private interest.
3, Are educational institutions !industries'?

‘ . ) s b
4, Courts and autonomy of cdrcational institaitlons.

I,National and Regional Interests

Entries1 in Lists I and II of the Seventh 3chedule
of the Constitution divide spheres of =2ction in educa-
tional matters between .Central or State Govermments.
This division is now, however, functionally cleer and
the Supreme Court had océésionszzto show and Gefino
vhen action by one Government would amount to an
encroachment in the sphere of aaother.

Entry 11 of List II confers on Statg Governments
power in regard to all educational matters excent thiosc
which have been allotted to tie Cantral Governnert
under Entries €3-66 in List I. Entry. 66 of List I
keeps for the.Central Government !'co-ordinction and
determination of stendards in institutions for higher
education or research asnd scientific and technical

institutions,', T™eé Gujarat University 5 had prescribed

1, En¥ires 63,64,65 and 66 in List I, List II Entry 11.

o~

2, Joshi v, Madhya Bharat, AIR 1655 3.C.334,8tate of
Gujarat v, Srikrishna AIR 1963 3C 703,Chitralekha
v. State of Mysore AIR 1964 SC 1323,

5. State of Gujarat v. Sri Krishns AIR 1963 SC 703
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under the Gujarat University Act, 1949, that in place
of English as medium of Instruction ¢ll ~frfilicted
colleges were to adopt Hindi or Gujarati in Devnagri
script, Thesé statutes which were passed by the Senate
of the University were challenged inter-alia, on the
grounds that the Statutes were ultra vire the Gujarat
University Act, 1949. Thet the State Legislation authori-
sing change in medium of instruction was ultra-vireg
the Constitution in as nmuch =5 gquestion of appropriate-
ness of medium of instruction and examination in institu-
tion for higher education is a concern of the Union
Government under its power for "coordination and
determination of standards." The Supreme Court hald
that the Statutes proﬁidiﬂg for the change in the medium
were ultra virelthe Gujaraet University Act,1949
as azmended by Sy 4 of the Act of 196l. Speaking for the
Court, Justice J4C. Shabh (K. Subba Rao J dissenting)
expressed himself on the competence of the State Legis-
lature to legislate on the subject matter of medium of
instruction and examination., He interpreted the power to
coordinate as 'not merely power to evaluate but also
‘®o harmonise or securc relationship for concerted
actiong!

Medium of instruction is g necessary incident
of power to legislate on educetion and falls at botn
places namely under entry 11 of list II and entries

63-66 of List I. On: +the one hand, power to legislate




for medium of instruction, for primary and secondary
education lies exclusively with the States; while on
the other, entries 63-6€5 of List I deal with
institutions of national or special import-nce and
institutioné of higher education including research,
sciences, technologr and vocakional training of labour
and therefore power to 1:gislate in respect of medium
of instruction, havinz regard to the width of those
items, must be deemed to vest in the Union.” With
respect to institutions which are covered both by
Entry 66 of List I and entry 11 of List II, His
Lordship held:6

" js..Power to legislate in respect of mediunm
of instructibn ingofar it has a direct bearing and
impect upon the legislative head of coordinatiorn
and determination of standards in insgtitutions of
higher education or research and scientific and
technical institutions, must also be deeced by iten
66 1ist I to be vested in the Union".

Apprehending tﬂat the change in medium is likely

to result in lowering of standards 7 and may ‘render

e 1bid pe 715
6e. Ibide pe 715

TeIbide "If legislation relating to imposition of an
Pe 717 exclusive mediun of instruction in a regional

language or in fiindi,hsving regard to the abserce of
textbooks and journals, competent teachers and in-
capacity of students to understand the subjects,
is likely to result in the lowering of standards,
the legislation would in our judgment,necesserily
Tall within item 77 of List I ond would be deemed
to be excluded to that extent from the amplitude
of the power conferred by item No.ll of List II."
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the coordination of such standards either on All
India or other basis impossible cr even difficul’ 8
the Court observed:

" esee(The . velidity of State legislation would
depend ugoﬂ whether it prejudicially arfects cuordina-
tion and determinetion of standgrds,'but not apon the
existence of some definite'union lezisl~tion directed
to achieve that purpose. If there bé union legiglstion
in respect of coordination 2nd determinstion of
standards; that would have parsmountcy over fths state
law by virtue of the iirst part of Art.2%4.1,, even
if that power be not exercised Lty the Union Parlirment
the relevant legislétive entries being in the
exclusive lists, o S%ate law trenching upon the
union field would still be invalid.9

Soon in anotuer case 10 the Supreme Court had
to consider whetier a State legiclotion prescribing
a higher percentage of marks for extra-curricular
activities n the mater of admission to colleges
(Medical) falls within entry 11 of list II or entry
6€ of List I. Justice K. Subbs Rao ( o had delivered
a diseenting Jjudgment in the Gujaret cese, refoeried to
the majority judguents in that case) and (after
quoting from Justice J.C.Shsh's judgment) obse;ved:ll

" This and similar other passages indicate thet

8¢ IDid ps 715-716

9 Ibid pe 715 -
10« Chitralekhes v. State of Mysore AIR 1964 SC 132
11, Mudholkar Je. dissented.
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if the law made by the State by virtue of ontry 11
of List II of the Seventh Schedule to the Constitvtion
maxes impossible or difficult the exercige of the
legislative power of the Parlismert under the entry
"Coordinetion and the determination of stendards in
ingstitutions for higher educstion or resecrcu and
scientific and technical institutions" reserved to the
union, the State law may be bad. This cannot obviously
be decided on speculation and hypothentical reasoning.
If the iﬁpact of the State law providing for such
standards in entry 66 of List I is so heavy or
devastating as to wipe out or =ppreciebly abridge
the central field, it may be struck down. But that is
a question of fact to be ascertained in each cage. It
is not possible to hold that if a State legislature
made a law prescribing a higher percentage of marks
for extra—~curricular activities . *... matter of ad-
mission to colleges, it would be directly encroaching
on the field covered by entry 66 of List I of the
Seventh Schedule to the Constitutibn. If so, it is not
disputed that the State Government would be within its
rights to prescribe qualifications for admission to
colleges so long as its action does not contravene any
other law". 12
Referring to the financial burden and other
relevant considerations borne by the Government in
running the colleges, his Lordship went on tc observe:

"eoeoohey cannot obviously admit all the appliconts

12, Ibide pe 1830
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who have §@cured the marks prescribed by e University.
It heas necessarily to screen the applicants ol soue
reasonable basis. The aforesaid orders of the cheﬁﬁ@eﬂt
only prescribed the criteria for ﬁaking admissicns to
colleges from among students who secured the minitnu.
qualifying.marks prescribed by the Univergity. Once
it is congeded, and it is not disruted before us, that
the State Government can run medical and endineeriﬁg
colleges, 1t cannot be denied the power to admit such
qualified students as pass thc reasonable tests laid
down by it., This is a power which every private owner
of a college will have, and the Government which runsg
its own colleges cahnot be denied thgt nower." 13
Another State legislation which may be said to
have a bearing on coﬁflict betieenn the national and
regional interest on the subject-matter of educetion is
the one which makes for discrininstion among students
on the basis of their gaces of residencs. |
Ordinarily a citizen coming ircm one part of the
country is free to join an educetional institution in
any other part of the country at var with the local
studentse The Constitution itself prohibits discriming-
tion on the basis of place of birth ( as also on the
bagis of caste, sex or religion).,. 14

dowever, some state prescriptions envisaged =

digscriminagtion either by impoging capitation fee on

13, Ibid p, 1830
14, Article 15(1)
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students whose domicile happened to fall ouatside the
State,15 or by making reservation or allotting quotas
of seats in educationel institutions on certain
regional basis.l;

The Supremg Court 17 distinguished between the
place of birth and place of doricile -rd also between
citizenship end domicile, and held that the classification
based on 'place of donicile' is not hit by Art.15(1) =
it only prohibits discruination bazed on plece of
birth, Venkatarama Ayyar J. who delivered the Jjadzuent
for the majority judges (Jagannadhadas J. dissented),
took into consideration = money which a State has to
spend on colleges run by it and observed:

" see(I)s it unreasonable that it(State)
should so order the educational system that the ad-
vantage of it would to some extent at least ensure for
the benefit of the gtate? A coacession given to the
residence of the 3tate in the matter of fees isg
obviously calculated to serve that end, as presumebly
~ome of them might, alfter passing out of the college,
settle down as doctors and serve the needs of the
localitye" 18 His Lordship called the basis of the
classification !'quite a legitimate and laudable objective

. . . . Q
for a State to encourage education within its boarders.lJ

15 Rustom v. State of Madhya Bharat AIR 1354 M.B.119,
Joshi,D.P. v.Machya Bharat,AIR 1955 S.".334

16, Joseph Thomas v, Kerala AIR 1958 Ker.33,Jacob Mathew
Ve State of Kerala, AIR 1964 Ker.39.State of Kerala v.
ReJacob Mathew AIR 1964 Ker 316,

17, Joshi,D.P, V. Madhya Bharat,AIR 1155, S8.C.334

18, Ibid at p, 340

19, Ibid at pe340
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Classification among students of the same State
but coming from its different parts for admission in
its various colleges, on the basis of geographical or
historical reasons connécted with the backwardness of
the area, has been upneld by.the law courts. 20 e dishi
Court, however, has held invalid snd unconstitutioneal
.thé‘d iscrimination founded on place of domicile but not
baéeﬁwon any scientifié or reasounable grounds. ot
Thus, the attitude of the Law Court with respect
to‘ed?cational matters involvirng national or regional
intén%sts may be suumed up as follows:
le The Union exercises exclusive jurisdiction
on institutions and connected educational
- matters mentioned in Bntries 63-65 of list I.
24 States under Entry II List IT, have general
power on all educriional institutions and
matters except tiose mentioned in Entries

63-66 of List I,

20¢ Joseph Thomas v. Xerala LIR 1958 Ker.33. In favour
of the Malabar ares which h ad just then come into
the state of Kerala, the Government had fixed the
quota of seats in the State educetional insztitutiors
in the ratio of 5:8, thus allcotting larger number
of seats to the new area.

2le Jacob Mathew v. State of Kerala, AIR 1964 Kerala 39.
The Government nad allotted seats in its educaticnal
institutions on district-wise basis. This allocation
was neither based on the literacy census report nor
on any other historical or geographical reason.
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3. States have exclusive jurbdiction to prescribe
nedium of instruction in primary and secondary stagese

4o States may indicate medium of instruction in

higher education but where it has an imprct on coording-
tion and determination of staﬁdards for higher educa-
tion or research, the union has the only auwthoriiy to act.
De To arrive at a decision regarding fitness of a medium
of inétruction for higrer education and research,
availability of higher standerd of reading material

such asg, books, Journals, periodicals etc. and the
facility of teaching and understanding in that medium

may be taken into considergtion.

6§ A state action is unconstitutional and bad, if

it has a tendency to uake impossible or difficult the
exercise of the union-power for coordination or deternins-
tion of standards in iugtitution for higher education,

or research and scientiJic and technical institution.

Te States are justified in conferring on reasongble
grourd & some extra advantages or giving some coucessiois
only to students domiciled within the State territories.
‘8¢ Place of birth and place of domicile are two
different things and states can discriminate on the

basig of place of domircile.

9s Discrimination to be justifiable must be based

on some geographical, historical or other reasonable

criteria and its objedive must be reasonable.



