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P A R T  H I

CHAPTER 711

Structure o£ Educational Institutions an3 Control 
over them

to
The case law r e la t in g ^ h e  educational in st itu ­

tions may be broadly categorised under two headings: 

( i )  in stitu tions  fo r  higher stud ies ; and ( i i )  in s t itu ­

tions imparting school education. In the area o£ 

higher studies the case law is  separately dealt with 

in  respect of the un iversity  and the co l le g e s .  The 

case law re la t in g  to  school education is  considered  

in Chapter IX,

Un ivers ity ; Whether "s ta te "

The words "educational in st itu t io n s "  are of

very wide import and include a university a lso . Both

university  and colleges have students and teachers

but a un iversity  confers degrees of i t s  own while
1

the other in stitu tions can n o t do so. However, there

are certain  in stitu tions which are deemed to  be

un iversity  and are allowed to confer degrees under

the University Grants Commission Act, 1956,.

Azeez oasha v .  Union of India, A . I .R .  1968
S.C . 662; ReC^ Chatterjee v , B.S.B. o f Homeopathic
Medicine, A .IoR . 1975 Pat, 100,



In dealing with the un iversity  tv/o questions

a r ise ;  Is the un iversity  "s ta te "  under a r t i c l e  12

o f the Constitution? And secondly, is  the un iversity

an industry? The second question has been dealt with
2

above.

The question whether un iversity  ir. a "State"

is  an important oneo Once i t  is accepted that the

un iversity  i s  "s ta te "  w ithin the meaning o£ a r t ic le  12,

then a l l  i t s  actions must be in  con£orTnity with the

fundamental rights which could be enforced d ire c t ly

through eitj'her the Supreme Court of India o r  the High

Court* For sometime some nigh Courts had held that the

un iversity  was not "state" nor "other au thorit ies" so
3

as to constitute "s ta te " ,  but others took the view
4

that the un ivers ity  came within the term “sta te "*
5

The Supreme Court in  the Rajasthan E le c t r ic i t y  Board/

by way o f ob i t e r , had sa id  that the un iversity  was

covered by the temn "state" under a r t ic le  12, Since a

un iversity  is  a statutory body i t  is beyond doubt
6

that i t  is  a s ta te .  Another character o f  the  

2-, See supra part I I ,  chapter VI, -,

3 , Univ, of Mad, v, Shantha P a i, A . i .R .  1954 Mad.67; 
Krishan Gopal v. Puni,Univ^,A . I .R .1966 Punj.34.
G»"^»Sunda r esh v. Bangalore U n ivers ity , ^196772 
Mys.L.J, 592; Prabhakar Ra Godh v , A,LpPande, (1965) 
J.L .J .513.

5. Rai'flState E le c t r ic ity  Board v» Mohan L a i , A . i .R ,
1967 beC, 1857,

6, See A ja i  Hasia v , Khalid Mujib,A . I.R.1981 S,C,487i
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university  is  that i t  is  a corporate body and no su it

can be f i le d  by or against the un iversity  In ■cne name

of the o f f ic e r s  o f  the un iversity , say, the re g is t ra r

or the deputy r e g is t r a r .  The suit must }:>e f i l e d  in
7

the name o f  the un iversity .

I I

University  o f f ic e rs

University  o f f ic e rs  consist o f  the v is i t o r  

or Chancellor, the Vice-Chancellor, and other o f f ic e r s .  

The cases decided by the Supreme Court and various 

High Courts in  th is  area may be c la s s i f ie d  as fo l lo w s :

( i )  The V is i to r

In the case o f cen tra l u n iv e rs it ie s ,  the 

President o f  India is  the V is i t o r  who has the r igh t  to 

cause an inspection to be made, by such person as he 

may d irect, o f the un ivers ity . He has a lso  the power 

to annul any proceeding of the un iversity  which is  in 

contravention o f the university  law.

8
In Dr. G.Trivedi v .  Dr. S.Varshney, the 

respondent was appointed as the P rinc ipa l o f the

~ 124 -

7a -University o f  Kashmir v , Ghulam Nabi Mir, A . i .R .  
1978 NOG 114 (J. & iC )

1970 U J .  1015c



Women*s Co llege , Banaras Hindu University . A repre~ 

sentation was made to the V is i to r  fo r  annulment o f  the 

sai;3 appointment. This was in turn re fe rred  to the 

j^inistry o£ Education, It  sought an explanation from 

the un iversity  and a fte r  considering i t  a note was 

put to the V is i to r  recommending annulment. The 

V is ito r  wrote on the note "approved". I t  v/as argued 

that section 5 (7 ) o f  the Banaras Hindu University Act, 

1915 required "by order in w rit ing " which meant detailed  

and not a menomial order» The Allahabad High Court 

accepted the argument as v a l id  and set aside the ordero 

The court came to th is  conclusion mainly on two grounds: 

f i r s t  ly# in such matter the V i s i t o r  was performing a 

quasi-jud ic ia l^ function  v/hich imposed on him a duty to  

act ju d ic ia l ly .  He was required to consider the expla­

nation of the university and to  give a detailed  order; 

secondly, the V is i to r  in th is  case was not performing 

the function as tih'3"President o f  India and he v;as 

"not bound to accept advice o f  Council o f M in isters '*  

and i f  no d e ta iled  order was handed down the injured  

party might be le f t  guessing v/hether th e  V i s i t o r  passed 

the order independently o r  on the advice o f  the  

Council o f M in isters ,

oontd» *  9  - o »

_ -! pc; „



( i i )  The Chancellor

The Chancellor i s  the head o f  the university

and the President o f  the un iversity  court. As the
the

head o f  the un iversity  he has^power o f  annuling any

proceedings of any o f f ic e r  o r  authority o f  the

university  which is  in contravention o f  the university

law» In the case o f state  univers ities^ tUê . Governor

o f  the S-tate is  ex «»o ffic io the Chancellor o f  the

University but that does not make the un iversity  a

department o f the government. Thus, a v/rit application

against the State of Punjab through the Registrar/
9

Punjab University/ was held  bad*

The Chancellor has the pov/er to  appoint and

in exceptional cases to suspend or remove the V ice -10
Chancellor and other teachers. He has a lso  the povver 

to review the cases of appointment/ termination or  

dismissal o f  teachers. In the Bihar state  un iversit ies  

there were unnecessary appointments rem crm ls  e tc . ,

during the period betv/een November/ 1961 to 1st day 

o f March, 1962. S.ection 4 o f  the Bihar State  

Univers it ies  Act, 1962 gave power to the Chancellor  

to pass such orders as he deemed f i t  with respect to.
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Jai Chand Rai v. State of Punjab, A, I .R , 1955
H.P. 9.

10. Jagdish Pandey v . Chancellor, Bihar University/ 
A .I .R .  1968 S,C, 353,



every appointrnent/d-i^missal#removal o r  termination o f

services and reduction in r^.r,\ during th is  period. It

was challenged that the sa id  section conferred upon the

Chancellor a rb it ra ry  and uncanalised power. The court

held that there was no question o f  uncanalis<^d power
11

as any action vjas to be in accordance with the Act, In

case the Chancellor v io la ted  the provision o f  the Act
12

such an action would a ttrac t  n u l l i ty ,

( i i l )  The V ice -Chancellor

The V ice -Chancellor is  the p r in c ipa l executive 

and academic o f f i c e r  o f  the un ivers ity . He is  generally  

selected from a panel recommended by a committee appointed 

by e ither the V i s i t o r  or the Chancellor,

Appointment; As regards h is  se lection  fo r  appointment

i t  is  necessary that the procedure fo r  the se lection  o f

V ice-Chancellor prescribed by the un iversity  law should

be follov/ed. However^ i f  on a p art icu la r  point the law
13

is  s i le n t  then the f a i r  procedure should be adopted. 

Moreover, the se lection  committee should be v a l id ly  

constituted, VThere the. statute  empowered the Chief,

127 -

11. aaid.

12, Chetkar v . Vishwanath  ̂ A , I ,R ,  1970 S,c,1832,

13c Poona University  v, S .N , Aqashe  ̂ A . I ,R .  1971 
S.C, 1783.



Justice of the state  to  nominate a Judge on the

se lection  committee for appointing a Vice-Chancellor^

i t  was ba ld  that i t  would be wrong fo r  the Chief Justice

to nominate him self as he was a member of the executive

council o f the university and under the statute  a person

connected with the un iversity  could not be a member of
14

the committee. But the mere fact that out of three

members o f  the pane 1-committee only two were present

would not make the se lection  bad. The Supreme Court

has pointed out that as there was no quorum prescribed

by the statute, the presence o f majority constituted the 
15

quorum. I f  the meeting o f  the corrtnittee is  fixed at a- 

very short notice i t  would v i t ia te  the se lec t ion . The 

Himachal Pradesh High Court turned down the appointment 

of the V ice-Chancellor where the pane1-committee con­

s isted  o f a d isq u a li f ied  member v;ho sat in  the committee
16

and took part in  the deliberations o f the committee,
«

Under the concerned university Act, the Chancellor could

-  128 -

Kashi J^th Misra v, Allahabad University/ 
?̂ oI . rT 1967 A l C  101; Dr. Shabbir F a t ima v ,  
Allahabad University , A , I .R . 1966 a 'IT.TS, In 
th is  case the High Court held  that the Chief 
Justice Can nominate h im self,

Ishwar Chandra v ,  Satyanarain Sinha, A . i .r , 
1972 S .C , 1812,

Dr^ Het Ram Kalia v ,  Himachal Pradesh Univ, , 
A„I,R . 1 977 NOC 246 (H .P .l .



appoint an interim Vice-Chancellor fo r  a maximum period  

of - s ix  months in  case of emergency o r  where the vacancy 

could not be conveniently and expeditiously  f i l l e r  up.. 

Where the person to  vjhom Vice-Chancellorship  was 

offered  did not accept it^ i t  v/as held that the
17

Chancellor could appoint an interim Vice-Chancellor*

Normally the un iversity  Act does not p rescribe  any

qu a lif ica t ion s  fo r  the o f f ic e  o f  V ice-Chancellor, i f

the Act is s i le n t  with regard to  such qu a lif ica t ion s
18

it  w i l l  be wrong to  provide them by the statu tes .

Removal; The v i s i t o r  o r  the Chancellor has the

pov/er to appoint the v ice-Chancellor^ and, therefore,

the same authority gets the power to terminate, ranove
19

or suspend.the V ice-Chancellor, But i t  has been held
20

that such power should be used in exceptional cases

-  129 -

17, Chancel lo r^  V ,S .V ,V „  v „  Jaqdish Nara in^
1969 k l l ,  378„

18, D,Rudiah v .  Chance l lo r  UoA .S .Banga lore  ̂ A, i „R .
1971 Mys. 84.

Bool Chand v ,  Kurukshetra U n i v e r s i t y  ̂ A . i . K ,
1968 S.,C. 29 2; Ha r dwar i  Lai v. Chance l lor/

Univers i ty, Chan'digarh^ A . i . k .  1980 N.O.Co 
117 (P. & H.T; Bhagat Singh v .  The Chancellor,  
Punjabi University , A , I . k , 1981 N.O.C.234 ~(P.& H. ) 
where the court held that premature termination  
amounted to  punishment,

■ V
20,, Hardxvari La 1 v. Chancellor, M.D. Univ*Chandigarh, 

Ib id ,



and that too only where some grave and serious a l le ga ­

tions o f  misconduct, corruption or immorality have been 

success£ully leve lled  against him.

21
In B oo l Chand v, KuruJcshetra Universgty.. there 

were a llegations that the appellant who was appointed 

as the V ice -Chancellor was Cound gu ilty  o f  gross mis­

conduct and in d isc ip lin e  while working as a districi:: 

c o l le c to r  and he was charged fo r  removing o f f i c i a l  

property i l l e g a l l y  and fo r  these acts he was compulsorily 

re t ired . The Chancellor a f t e r  due enquiry terminated 

the tenure of o f f ic e  o f Vice-Chancello-tr. The appellant 

took the p lea  that once he was appointed fo r  a fixed  

period he could not be terminated before the sa id  

period as there was no such provision in tire statute ;  

and secondly, there was v io la t io n  of natural ju s t ic e .

The Supreme Court re jected  both the arguments and held  

that once the power to terminate employment was with

the Chancellor he could remove him even be fore  the expiry
and

of the f ixed  period,^that there was due enquiry before

the such termination. In Vice-Chancellor^ Osmania
22

University v . Chancellor, while the pet it ion er

-  130 -

21- Supra note 19,

22, A .I «R .  1.967 S.C, 1305,



Vice-Chancellor v/as in o f f ic e  the un ivers ity  Act was 

amended. By th is  amendment h is  term was to ccmo to an 

end within ninety days. There was a provision in the Act 

which provided certa in  procedural safeguards against the  

removal o f a V ice-Chancellor from o f f ic e ,  Ir? other words, 

the future Vice-Chancellors enjoyed th is  procedural 

protection but the ex is t in g  V ice-Chancellor was denied 

th is  protection. I t  was held  that the statutory previ­

sion which had the e f fe c t  o f  removing the ex is t in g  

Vice-Chancellor within 90 days v;as v io la t iv e  o f  a r t ic le  14 

o f  the Constitution , The court did not find  any ra t io n a l  

basis  fo r  d i f f e r e n t ia l  treatment being accorded to the  

ex ist ing  ar^d the future V ice-Chancellor,

The P r in c ipa l o f a College

In D iqambar Collage, D ibai v ,  V ice -Chance llo r,
23

Meerut Univers i t v ,  the co llege  management committee 

terminated the services o f  the p r in c ipa l who v/as on 

probation as h is  work was not sa t is fa c to ry .  The 

management forwarded the reso lu tion  o f  the committee 

to  the V ice -Chancellor f o r  h is  approval. The V ice -  

Chancellor refused to  give permission to terminate the  

serv ice  o f  the Principal., Management f i l e d  a w rit  

petit ion  against the V ice -Chancellor, I t  was a lso  

contended that there was no reasoned order and it^

-  131 «

23, A . I .R ,  1975 A l l ,  445,



should be he ld  bad. But th e  A llahabad High Court he ld  

th a t  the g ran t in g  o f  o r  r e fu s a l  -co grant th e  termina­

t i o n  o r  removal was an in t e r n a l  m atter and not a quasi~ 

j u d i c i a l  fu n c t ion  and, th e r e fo r e ,  th e re  vras no question 

o f  a p p l ic a t io n  o f  n a tu ra l ju s t i c e ,

I I I

Emergency Powers

The s ta tu te s  p ro v id e  f o r  emergency power o f  th e

V ic e -C h a n ce l lo r ,  Th is  pov/er i s  an e x tra o rd in a ry  one given

t o  th e  V ic e -C h a n ce l lo r  and he should use i t  w ith in  the

fo u r  corners o f  th e  s t a tu te ,  A ca p r ic io u s  use o f  th e
24

emergency power would be bad. Normally under th e  Act

the  emergency power e x e rc is e d  by th e  V ic e -C h a n ce l lo r

has t o  be approved by th e  Eixecutive C ou ncil o f  the

U n iv e r s i ty ,  H is a c t ion  is  o n ly  t e n t a t i v e  and could be

reversed  by the c o u n c i l .  The o p e ra t iv e  d e c is io n  w i l l
25

be that o f  th e  c o u n c i l .  The court may examine whether

thei'e  r e a l l y  e x is t e d  th e  s i tu a t io n  w arran ting  th e  e x e r c is e
26

o f  th e  emergency powers by th e  V ice -C han^e llor^
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24. Rajerodra Singh Neqi v .  Deputy Inspector  ̂ (1979)1 
Cal L .J .'TTV

25* V.g„Vishwavidyalaya v. Rajkishore, A . I .R .  1977 
S.C. 615\

26* Ib id , In HsGoPant v , R a j. U n jversity , A .I .R .  
1978 Raj , 72f however', the court adopted a 
d iffe ren t approach.



IV

AuthQritt.es o£ University

The au thorit ies  o f  un ivers ity  include the univer­

s i t y  court/ the executive council, academic council, etc .

The university court is  the supreme authority

o f the university with the powers o f making, amending and

repealing the un iversity law (delegated leg is la t io n ) and

o f  rev is in g  the acts o f  the executive and academic councils.

The university court has a lso  pov/er to pass a no-confidence

motion against the V ice-Chancello r  and when i t  i s  submitted

to the Chancellor, he may pass an order o f removal of the

Vice-Chancellor, In order to pass the motion i t  should

fo llow  the procedure prescribed under the statute. In

one case a member of the court gave a notice  to the

assistant re g is tra r  o f h is  intention to move a no^

confidence motion against the V ice -Chancello r , The

statutory  prov is ion  required that such de live ry  o f

notice should be made to  the r e g is t r a r .  The question

was whether such d e liv e ry  o f  notice could be considered
27

as v a l id .  The Madhya Pradesh High Court declared such 

de live ry  as v a l i d .  The court pointed out that the  

rece ip t  o f  the notice in  the o f f ic e  o f  the r e g is t ra r  

was merely a m in is te r ia l  o r  executive act, i t s  so le

-  133 -

27. Ehacfwati Dhar v , Jabalpur Uni vers ity^ A .io ii. 
T§67 M,P. 239Y"



purpose beiiig to  bring to the notice o f  the v ice~  

Chancellor the sa id  matter. In the present case vjhen 

the member ,of the un iversity  court went to de liver  

the notice, the re g is t ra r  was not a v a ila b le  and he 

delivered i t  in the o ff ic e  o f  the ass istan t re g is t ra r .

In such circumstances^ the High Court held that there 

was no question 6 f non -servicing o f  the notice .

The e lec tion  of a member to  the un iversity  court
28

was challenged in  Babulal Sharma v, Vice-Chartce 1 lo r a 

One Mr, Mishra v;ho claimed to  be a graduate o f  a 

un iversity  got registered  with the un iversity  as a 

registered  graduate and was e lected  as a member o f the 

university  court. The e lec tion  was challenged on the 

ground that as the respondent No. 3/ was not a graduate 

of any un iversity  h is re g is tra t io n  should be cancelled  

and hie e lec tion  should be set asideo In th is  case 

the person concerned was having the Sahityaratna degree 

o f Hindi Sahitya 3ammelan/ Prayag., The Madhya Pradesh 

High Court held that as the. sa id  in st itu t io n  was not 

incorporated as a un iversity  by any statu te  he was not 

a graduate o f a u n iversity . The e lection  o f the said 

respondent as a member of the court was declared
29

i l l e g a l .  In A,Sankaranarayanan v .  Madras Unjve.rsitV/
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28. A .I .R , 1976 M,P, 98; Rameshchandra v , GoNoTondon/. 
A .I .K . 1974 M,P. 1,

29, A .I .R . 1971 Mad. 322. A lso  see K.S .S iddalinaaiah  v. 
State, A. i .R . 1979 Karn. 190.



consequent upon the creation  o f the Madurai University# 

the Madras University  Act v;as amended under which statutes  

were framed* This imposed certain  re s tr ic t io n s  on 

graduates o f the un iversity  fo r  being reg iste red  fo r  

the purposes o f e lections to  the Senate, Previously a 

graduate vras reg iste red  fo r  l i f e  fo r  the purpose, Nov; 

the re s tr ic t io n s  imposed were that the re g is tra t io n  

would be fo r fiv e  years and that the graduate must 

reside  w ith in  the Madras U n iversity  area . The court found 

the statutes to  be v a lid  and not u ltra  v ire s  the Act, 

Hov/ever, in  S atish  Chander v . Rajasthan U n iversity , 

the un iversity  Act provided fo r  the e lec tion  o f two 

non-teaching members o f  the Senate to the Syndicate,

But by the u n iv e rs ity  ordinances a r e s t r i c t io n  was 

placed p ro h ib it in g  an employee o f  the u n iv e rs ity  from 

seeking the e le c t io n .  The court he ld  the ordinances to  

^  u^tra v i r e s  as the Act d id  not impose any such 

r e s t r ic t io n .

The executive council is  the executive body o f  

the un iversity  having power to  make un iversity  ordinances, 

appoint teaching and other s t a f f  and is  entrusted with 

the fin an c ia l a f fa i r s  o f the u n ive rs ity . On the other 

hand, the academic council is  the academic body o f the  

un iversity  having re sp o n s ib ility  o f maintaining the

-  135 -

30, A .I .R . 1970 R a j. 184,



standards o f  education# research and examinations withir^ 

the uniVersity„

The l it ig a t io n  in th is  area mainly centred roun^

the membership o f the council and p a r t ic u la r ly  the

executive cou n c il. One o f  the question^ before the
31 ' 32

High Courts o f A llahabad and Bombay was whether^-a

teacher a fte r  h is retirement could ; t i l l  continue as the

member o f  the executive coun c il. It  v/as held that he

was en tit led  to  continue fo r  h is  term period .

In the case o f e lec tion  disputes the Chancellor 

i s  the f in a l  authority to decide the matter^ Section 38 

o f the Punjab U n iversity  Act# 1947 provided that i f  any 

question arose as to  whether any person had been duly 

elected or appointed as, “o r  is  en titled  to be", a member 

of any authority o r other body o f the university# the 

matter vjould be re fe rred  to  the Chancellor# whose 

decision thereon would be f in a l .  The question was 

whether under section  38 o f the Act the Chancellor had 

pov;er to declare any one candidate e lected out o f the 

two. Where the returning o f f ic e r  did not declare the 

re su lt  in accordance with the ru les and fa i le d  in  the 

discharge o f  h is  duties as la id  down in  the regulations/
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31, 3Shvra ̂  i. Pr as ad v . Allahabad UhiversitV/ A.X.R. 
1965X11, 1317

32* M alin i v . Hans r a j ,. A ,I ,R . 1979 Bom, 230,



ths couJTt in terpreted  section  38 as g iv ing  power to

the Chancellor to declare any person who should have

been declared as e lected  according to the ru les to have
33

been duly e lec ted . The power o£ the Chancellor was

a lso  in terpreted  to  include the power to set aside an

e lection  where ir r e g u la r it ie s  and i l le g a ii '- in - :  were
34

committed and to order a fresh  elootiono

35
''-‘-''■C, Kanwar v . H .P. U n ivers ity  ̂ under the

H.P. Un iversity  Act, the e:xecutive council in making a 

statute a ffe c t in g  the constitution  o f a un iversity  body 

was required to give an opportunity o f expressing an ' 

opinion on the proposal by the concerned authority .

Here, the amended statute  had imposed certa in  d isq u a li­

fica tion s fo r  contesting e lection  to the academic council, 

but the amendment was made without g iv ing  an opportunity  

to  the academic council. It  was held  that the action  

o f the executive council was bad. The couri: w^s of 

the opinxv'H that the word '’constitution'* covered any 

d isq u a lific a t io n  imposed on teachers to  con'cest e lec ­

tio n s , It  was held  that i t  ^̂ /as the duty o f  the Executive  

Council to give an opportunity to the Academic Council 

to  express it s  opinion on the proposal. The court w i l l
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33, Ko Lo Jajjra v , G ,S, Pathak, A ,I ,R »  1974 P, & 261*

34o Sliree Nara in  S i nha v . UniVo of B ih ar , A , j„ r ,
156& P a t ,  'W o

35, AoI.R^ 1981 HoPc 39,



-  138 -

in va lidate  the order o£ the un iversity  i f  i t  has set

aside the e lec tion  of a oerson to a un iversity  body in
36

contravention o f the law.

V

Colleges

The co lleges may be un iversity  constituent colleges 

o r a f f i l ia t e d  c o lle g e s . These a f f i l i a t e d  co lleges may 

be government o r p rivate  c o lle g e s . The un iversity  

constituent co lleges  are part and parce l o f  the 

un iversity  and th e ir  problems are the problems o f  the 

un iversity  as discussed above and they do not need any 

separate treatment.

Government and p r iv a te  c o l le g e s

The co llege  run by the government i s  a "state"  

within a r t ic le  12 and i t  should comply with the provi­

sions o f Part I I I  o f the Constitution  dealing with the
37

fundamental r ig h ts . But the position  in  case o f  semi- 

governnient co lleges  is  complicated.

What is  a government coILege't Is i t  a college  

d irec t ly  run by the governmentt Can a co llege  registered

36, HqS oNaqa ra ja iah  v ,  V.C . , Mysore U n iv e rs ity i A ,i,R  
1979"l<ant, 1867 See a ls o  K.S .S id d a lin q a iah v , 
S ta t e  ̂ supra note 29,

37, Manju v . S tate , 1971 H ,P. 37.



under the S oc ie ties  R eg istration  Act be regarded as a

government college?  This question arose in  Regional
38 — —

Engineering C o llege  v , V ice-Chancellor .  The co llege  

was reg iste red  under the Soc ieties R eg istration  Act,

I t  had government o f f ic e r s  on it s  executive body. The 

ansount required fo r  the construction o f  the bu ild ing  

came from the cen tra l government. F ifty  per cent o f  

the cost o f  maintenance was met by the c en tra l government 

and the rest by the state government. Under the uni­

v e rs ity  Act the un iversity  could exerc ise  certa in  contro l 

only over a p rivate  c o llege  and not on a government 

c o lle g e . It  was held  that i t  v;as a p riva te  c o lle g e .  

However/ fo r  the purposes o f  the w rit ju r is d ic t io n  such

co lle g e  w i l l  nov/ be regarded as "s ta te " in  view o f
39

A jay  H asla■ In A jay Hasia v , Khalid Mujib the question  

was whether the Regional Engineering C o llege , Srinagar^.^ 

could be considered as "^ tate" under a r t ic le  12, It  

was argued that the co llege  v/as estab lish ed , managed 

and administered by a society  reg istered  under the  

Jammu and Kashmir R eg istration  o f Societies Act, 1B98, 

and, as such i t  could not be given the la b e l o f "s ta te " .  

The Supreme Court in  th is  case, re jec tin g  the argument, 

held  that the co llege  was covered by the term "s ta te " ,

38. A .IoR . 1576 Ker, 65,

39, Supra note 6.
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The cour-t opined that, in such a case tVie approach 

o f the court should not be to find out how the ju r is ­

t ic  person was born but why i t  was brought into  

existence. m the present case the co llege  came into  

existence to  carry  out the governmental function, i . e . , 

to  irnpart education* The court a lso  looked to  the nature

o f the co llege  whose composition was domina-^ed by the

representatives appointed by the cen tra l and the state  

governments. The amount required fo r  runningbhe co llege  

was provided en tire ly  by the cen tra l and Jammu and

Kashmir governments. Any amount received from any other

sources required the approval o f both the governments. 

The society  was a lso  required to fo llow  a l l  the d irec­

tions issued by those governments. No property o f  the  

society  could be disposed o f f  without approval o f  both 

the governments. Looking to  th is  deep and pervasive  

government contro l, the court concluded, "the society  

is  an instrum entality o r  the agency o f the State and the

Central Governments and i t  is  an ‘ authority* within the
40

meaning o f a r t ic le  12". Once i t  is  accepted that 

such authority is  "s ta te " then i t  s h a ll  be guided 

by the provisions o f Part I I I  of the C onstitution ,

The action o f such authority w i l l  a ttrac t the ju d ic ia l  

remedies under a r t ic le s  32 and 226, The decision  o f the  

court cannot be treated  as to  give a semi-^government 

co llege  a status o f  the government co lle g e  fo r  other 

purposes.
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On the other hand p rivate  a f f i l i a t e d  co lleges

have not been considered as statutor^^ bodies amenable

to v/rit ju risd ic tion ,'^^  These cases are p rio r to

A jay H asia> I f  these co llege  s a t is f ie d  the c r it e r ia

la id  down by the Supreme Court in A-jay H asia, namely,

pervasive governmental control and/or en tire  funding

by the government/ they may be regarded as “s ta te ” .

Even before A jay K asia , a fev/ High Courts had held

that the private co lleges  were amenable to the w rit  
42

ju r is d ic t io n . These cases do not seem to be

co rrec tly  decided. Of course/ an aggrieved employee

can claim  the remedy o f Injunction o r  declaration  i f

a p riva te  co llege  v io la ted  the u n ive rs ity  Act o r  
43

statu tes , etc. The un iversity  au th orities  have 

d iscretion  to recognise a co llege  o r  grant i t  a f f i l i a ­

tion , but they have to  act in accordance with the f a i r
44

procedure,

41, Vidya Raro M isra v . S .J .N «C o lleqe/ A ,l,R .l9 7 2  
S,C,1450; Arya Vidya Sabha, Kashi v, 
K .K .Srivastava, A. I„R. 1976 S,C.To73; Vaish 
Degree Go liege  v . Lakshmi N arain , A , i ,R .“ i976 
S.C.888; S abh a jit  v".‘ Union"~o'i  ̂ Ind ia > A ,i„R ,
1975 S .C .1329.

42, Kumkum v . P rin c ip a l, Jesns Mary C o llege ,
A.l.Fc. 1976 D e l, 35; H arijander Singh v’«
Kg Medical C o lle g e , A .I .R . 1975 A^P, 35;
A ley Ahmad v ,  D is t , I nspector o f  Schools,

I.R . 1977 A l l ,  539; C .T .C o llege  v, Chandra 
Mohan/ A, l,R . 1978 A l l , 93,

4 3 • Vaish Degree Col lege i iv, LaK-shmi Haraia,
^ujpra' note 41*

44c A-,n-,Parasuraimn v. State/A,I.R .1972 Mad.123.



In a case the Rural College o f E:3ucation was

a f f i l ia t e d  to the Kurukshetra University , T h e  co llege

did not fo llow  certain  d irectives  with regard to  adini-

ssions issued by the un iversity  and fo r  th is  act o f

v i o l a t i o n  t h e  c o l l e g e  w a s  d u l y  d i s a f f i l i a t e d .  T h e  c o u r t

found that the gu idelines could be issued under the

u n ive rs ity  ord inances. The a f f i l i a t e d  c o l le g e s  were

bound to  observe not only the un iversity  law but also

any instructions issued by the un iversity  authorities

from time to time, and the un iversity  was ju s t i f ie d  in

d is a f f i l ia t in g  the sa id  co llage  fo r the non-observance o f
45

a n y  d i r e c t i o n  s o  i s s u e d ,

46
In A.N.Parasuraman v . State the v a lid it y  of 

delegated le g is la t io n  came up before the I-Iadras High 

Court, The Madras P rivate  Educational In stitu tions  

(Regulation) Act, 1966 in section  28 authorised the 

government ‘'by order, to  do anything which appears to  

them to be necessary fo r  the purpose o f  removing the 

d i f f ic u lt y " .  This power was given to  the government to  

remove doubt or d i f f ic u lt y  in g iv ing e ffe c t  to the 

provision  o f the Act. The Madras High Court, s tr ik in g
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45, Kurukshetra Univ .  v. Rural College o f  Edu,,
1980 P. & H, 103,

46, Supra note 44,



down section 28, held that i t  was fo r  the Legislature to  

remove the doubt and d i f f ic u lt y ,  and giv ing  e ffe c t  to  

the Act by a lte r in g  it s  prov ision  was in substance 

the exercise  o f  le g is la t iv e  power which could net be 

delegated to  the executive authorivy^

The management and maintenance o f  a p rivate  

a f f i l i a t e d  co llege  is  not the d irect concern o f the 

un iversity ; th is  is  the concern o f the autonomous 

educational body which has sponsored i t  and which has 

tindertaken the task o f in stitu ting/  managing and main­

ta in ing  i t .  This was pointed out by the court in
47

Bishweghwar Dayal v . U n ivers ity  o f B ihar# The court

stated that th e •un iversity  can impose reasonable condi­

tions fo r a f f i l i a t io n  and exercise  the power of supervi­

sion to  see that the co llages conform to the pattern o f  

management and education in forc^ in the un iversity  

colleges i t s e l f „  In th is  case, the V ice -C hancello r  

d irected  the reconstitu tion  o f the managing body o f an 

a f f i l i a t e d  co llege  and nominated certa in  persons on i t

actxng uri:ier a particii.'’a r statu te  of the U n iversity , The 

court found the statute to b6 u ltra  v ire s  the University  

A ct, This case depicts that the un iversity  has the power

to lay down the basis on v/hich a governing body of p rivate

co llege  is  to be constituted but i t  cannot nominate its  

own persons on cl’' i t  body. The supersessioi' o f the

' * 7  o  Ii.4 , - ̂ 2̂ 0 i  O  >■ j .  o
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governing body without any shov/ cause notice would be
48

vio lative of natural ju stice .

The taking over o f the managernent of the private

college by the government was challenged in Rangaraya
49

Medical College v. State. The Government of Andhra

Pradesh took ovor the management o f the medic?! college

as there were protests by the public against the exaction

of a very high price tor c seat in the medical college.

This v/as attacked on the ground that such taking over vjas

nothing but compulsory acquisition of the properties o f thy

college which attracted a r t ic le  31(2) which inter a l i â

required public purpose and compensation. The Andhra

Pradesh High Court rejected the said plea, holding that

the present takeover v/as for a limited period o f five  years,

such take over being only o f  the management of the college

and, therefore, i t  came within a rtic le  3 lA (l) (b) which

exempted a rt ic le  31(2) in case the state took over the

management o f any property for .the public purpose for a

limited period. The taking over by the state of the

management o f a college might attract n u llity  i f  the order

was not a speaking order* The taking over v^ithout detailed

reasons was not in " ju d ic ia l s p ir it "  and such order was
50

quashed by the court«

It is  the governing body which is generally a f f i ­

liated to a uni atv and i t  is  that body which can sue 
51

OX' be sued«

48o IC-.agen v - »>i It.a r.ta UoiversitY?̂  <. I.R.1974 Cal.187#
49. A .I.R . 1977 A.P. 420 (F .B .),
50, State v, Arya Kanya Inter College,A . I .R .1973 A l l ,458,

I<avi Pande v. Governing Body,T .A .S .College, 1971 MPIIT 124.
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