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Introduction

A tax  is a  com pulsory exaction by the state for public purposes. 
The proceeds go to  the general revenues o f the state and the  tax payer 
gets no re tu rn  fo r his contribution as in the case o f a  fee, but only 
participates in the com m on benefits derived by all. T he pow er to  levy 
tax has always been allowed to the sovereign, bu t the citizens o f  a 
dem ocratic sta te  have the advantage of being taxed only w ith the con
sent of their elected representatives.

Indian taxation : the constitutional scheme

In  Ind ia’s federal C onstitution the pow ers o f  the centre and the 
constituent un its are well defined. The legislative pow ers o f  the U nion 
are enum erated in list I o f  the  seventh schedule and those o f  the states 
in list II, the concurrent pow ers being found in list III.

■ " The powers o f  taxation  exclusively conferred on the U nion legisla
ture are in respect o f  the following subjects : (1) Taxes on income 
other than  agricultural income ; (2) Duties o f custom s including export 
duties ; (3) D uties o f excise on tobacco and other goods m anufactured 
o r  produced in India except alcoholic liquors and narco tic  drugs and 
narcotic?, bu t including medicinal and toilet preparations containing 
alcohol etc. ; (4) C orporation  tax ; (5) Taxes on the capital value o f  
assets exclusive o f  agricultural land, o f  individuals and companies ; 
taxes on the capital of companies ; (6) Estate duty in respect o f property 
o thej than agricultural land ; (7) Duties in respect o f succession to  
property o ther than  agricultural land ; (8) Term inal taxes on goods or 
passengers carried  by railway, sea o r a ir : Taxes on railway fares and 
fre ig h ts ; (9) Taxes o ther th an  stam p duties o n  transactions in stock 
exchanges and  futures m arkets ; (10) R ates o f  stam p duty in  respect o f  
bills o f  exchange, cheques, prom issory notes, bills o f  lading, letters o f  
credit, poJicies o f  insurance, transfer o f  shares, debentures, proxies and



receipts ; ( I I )  Taxes on the sale o r purchase o f  newspapers and on 
advertisements published in them  ; (12) Taxes on the  sale or purchase 
o f  goods other than newspapers where such sale or purchase takes place 
in  the course of inter-state trade or commerce.

The state list has the following entries relating to ta x a t io n ;
(I) Land revenue, including the assessment and collection o f revenue, 
the m aintenance o f land records etc. ; (2) Taxes on agricultural incom e ; 
(3) Duties in  respect o f succession to  agricultural land ; (4) Estate duty 
in  respect o f  agricultural land ; (5) Taxes on lands and buildings ;
(6) D uties o f excise and coimtervailing duties on alcoholic liquor ; 
narcotic drugs and narcotics excluding medicinal and  to ilet p repara
tions ; (7) Taxes on entry o f  goods into a local a rea fo r consum ption, 
use or sale there ; (8) Taxes on the consum ption or sale of electricity ; 
(9) Taxes on the sale or purchase of goods other than  newspapers 
subject to  the provisions o f entry 92A of list I  ; (10) Taxes on 
advertisements other than  advertisem ents published in the newspapers ;
( I I )  Taxes on goods and passengers carried by road o r on inland w ater
ways ; (12) Taxes on vehicles w hether mechanically propelled or not 
suitable fo r use on roads, including tram cars, subject to  the provisions 
o f  entry 35 in list I ; (13) Taxes on anim als and boats ; (14) Tolls ; 
(15) Taxes on professions, trades, callings and employments ; (16) Capi
tation taxes ; (17) Taxes on luxuries including taxes on entertainm ents, 
am usements, betting and gambling ; (18) Rates o f  stam p duties in 
respect o f  docum ents o ther than  those specified in  the provisions of 
list I w ith regard to  the rates o f stam p duty.

In the concurrent list the two entries relating to  taxation  are 
entry 35 and entry 44. The form er relates to the principles on  which 
taxes on m otor vehicles are to  be levied. Entry 44 reads ‘Stam p duties 
other than  duties on fees collected by means of judicial stam ps bu t not 
including rates of stam p duly. This means tha t the U nion governm ent 
and the states have concurrent pow er to  legislate as to  stam p duties on 
non-judicial documents except in regard to the rates o f such duties 
which are  to  be levied according to  entry 91 o f list I  o r entry 63 of 
list II  depending on the nature of the document.

The residuary pow er of legislation as to  the subjects no t covered by 
any o f  the legislating lists vests by virtue of entry  97 o f list I  with 
the central legislature. The Supreme C ourt has held th a t wealth tax  is 
no t covered by any o f the entries in the lists and therefore under entry 
97 of list I  the central legislature can levy wealth tax on all wealth 
including agricultural land.^

1. Union o f India v. H.S. Dhillon, (1972) 2 S.C.R. 33.
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Article 285 (I)  provides th a t the property o f  the U nion shall, save 
in so far as Parliam ent may by law otherwise provide, be exem pt from 
aJ] taxes imposed by a State o r  by any authority  within a state. U nder 
sub-clause (2) o f  the article, property  of the U nion which was taxable 
immediately before the commencement of the C onstitution would 
continue to be liable to taxation until Parliam ent by Jaw otherwise 
provides.

Under article 289 the property and income o f a state shall be 
exempt from  U nion taxation. The Union can however tax  any trade 
or business carried  on by the state government and the incom e thereof 
unless the trade o r business is declared by Parliam ent to  be incidental 
to the ordinary functions of government.

State taxing power is subject to the emergency powers o f the 
central governm ent and two or more states may delegate p a rt o f  their 
taxing power to  the central government. The application o f the Estate 
D uty Act 1952 to agricultural land was the result o f  such delegation o f 
state powers.

Article 301 o f the C onstitu tion provides th a t trade, commerce and  
intercourse th roughou t the territory o f Ind ia  shall be free. I t  has been 
held by the Suprem e C ourt in N atam ja M udaliar’s case^ th a t a tax on 
trade transactions does no t p er se affect freedom  o f trade. Restrictions 
on inter-state trade in public interest may however be im posed by Parlia
ment.® Preference to one sta te  or discrim ination between one state and  
another by either Parliam ent o r the state legislatures is no t perm itted ex
cept in a situation where in order to  deal with scarcity conditions in India 
Parliam ent so provides.'* A  state may im pose on goods im ported from  
other states any tax  to  w hich similar goods m anufactured o r produced in 
th a t state are subject, so however as not to  discrim inate between the im 
ported and the local goods.® The state may also im pose reasonable 
restrictions on the freedom  o f trade, com m erce o r intercourse with or 
within that state as may be required in the public interest.® For the 
exercise of powers under article 304 (a) and (b), the previous sanction o f  
the  President is required.

I t will be noticed th a t the C onstitution does n o t expressly confer 
powers of taxation  on local bodies like municipalities, district boards
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and panchayats. These bodies enjoy such powers o f taxation  as may 
be delegated to  them by the state governm ent for their needs.

Central taxes

C entral taxation is direct as well as indirect. The principal direct 
taxes include income-tax, surtax on companies, w ealth-tax, gift tax  and 
estate duty. The scheme of direct taxes is designed to  lay a  wide net 
so as to  catch the tax-evader at some point or the o ther. I f  income- 
tax is evaded the income will accum ulate and show u p  as w ealth liable 
to  be taxed under the W ealth Tax Act. I f  wealth is sought to  be passed 
on to others it will come w ithin the mischief o f  the  G ift Tax Act. 
W hat has escaped assessment in life tim e will be subjected to  duty under 
the Estate D uty Act 1952. An expenditure tax as recom m ended by 
K aldor was levied for som e time but has been w ithdrawn owing to 
adm inistrative difficulties.

Indirect taxation consists o f duties of excise and custom s, central 
sales tax  and stam p duties. Excise duties are levied under the Central 
Excises and Salt Act 1944 as amended from time to  tim e. D uties o f  
customs are governed by the Customs Act 1962. T he C entral Sales Tax 
Act 1956 levies tax on inter-state sales but the proceeds are collected 
and retained by the state in which the transaction commences. Stamp 
duties are levied under the Indian S tam p Act 1899.

In  this short study it is hardly possible to  describe the w hole tax 
system. I t is proposed therefore to exarnine in some detail the tax 
which arouses universal interest, nam ely, the tax on income and only 
briefly to  refer to the others.

Income-tax

The governing Act is the Incom e-tax Act 1961. I t  was supposed 
to  simplify the law as it had  developed under the Incom e-tax A ct 1922. 
N um erous amendments have, however, followed even in the short 
period since its enactment, and simplicity seems an unatta inab le  goal.

The charging section:—The A ct lays down in section 4 th a t income- 
tax shall be charged in every assessment year from  every person on the 
to ta l income of the previous year a t the rate or rates laid  down by any 
central Act. Thus the Act itself does no t levy the tax; it leaves it to  
be levied by a central Act. The central legislature therefore passes 
every year and  lately m ore than once a year, a Finance Act in which 
the rates o f tax on different kinds o f assessees and  incomes are laid 
down. The Finance Act is also used to  make substantive am endments

4 3 8  THE INDIAN LEGAL SYSTEM



in the various taxing statutes — a practice which causes m uch dismay to  
those who would have some stability in the provisions subjecting them 
to an annual tax . As it is, tax planning has become alm ost impossible 
because it cannot be predicted with any certainty as to  w hat the tax 
liability will eventually be.

I t will be noticed that incom e-tax according to  section 4 is leviable 
on every person. ‘P erson’ is defined in  section 2 (31) to  include an 
individual, a H indu  undivided family, a com pany, a  firm, an association 
o f persons or a body o f individuals, w hether incorporated  or not, a 
local authority  and every artificial juridical person no t falling within 
any of the above categories,

Next it will be noticed that under section 4 tax is to  be levied in 
the assessement year (i.e. the financial year in  which the tax is leviable) 
on the income o f the previous year.or years. N orm ally ‘previous year’ 
means the financial year immediately preceding the assessment year 
e.g. for the assessment year 1972-73 the previous year is the 
financial year 1971-72. B ut if  an assessee keeps his accounts on 
the basis of an  accoimting period not coinciding w ith the financial 
year he can claim as his financial year the accounting period 
ending during the previous financial year. To give an  instance; 
if an assessee keeps his accounts from 1st October to  30th September 
each year, then  his previous year, if  he so opts, fo r  the assessment year 
1972-73, will be the period from 1st O ctober 1970 to  30th Septem ber 
1971. This would be so in norm al cases. T here are  special provisions for 
cases where a  business is commenced o r discontinued. Further, the  
Central Board o f D irect Taxes has got pow er to  determ ine the previous 
year in the case o f  any person or business o r classes o f persons or 
business in suitable cases. An assessee can have different previous 
years fo r each different source of income fo r which he keeps accounts. 
The previous year once adopted can be changed only with the consent 
o f  the Incom e-tax Officer and on such term s as he may impose.

fF/iat is incomel — Section 4 m entions ‘to tal incom e’. But what is 
‘income’ itself ? U nder the .A ct income is taken in the widest sense. 
The definition o f ‘income’ in  section 2 (24) is inclusive and no t exhaus
tive. I t  includes in  the concept of income not only profits and gains 
as well as dividends bu t also certain o ther artificial categories which 
are  no t norm ally regarded as income—such as capital gains, the surplus 
o f  a m utual insurance association, annuities and perquisites in lieu o f  
salary. D ividend too  is artificially defined to  include certain types o f  
distribution o r  paym ent out o f accum ulated profits. N or is the concept 
o f  income confined to  legally earned income. Profit? f ro ip ; sinuggling,
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illicit trafficking in drugs or liquor are liable to  be treated  as income. 
Unexplained cash credits in account books are to be trea ted  as income 
o f the previous year in which they are entered,’ By the F inance Act 
1972 lo ttery  prizes and  income from  several kinds o f  bettings have 
been m ade taxable.

Total income

The deflnition of to ta l income in section 2 (45) has two ingredients ; 
(i) the income must comprise the total am ount o f income, profits and 
gains mentioned in section 5 and, (ii) it m ust be com puted in the  m anner 
laid down in the Act. In  total incom e certain incomings which fall 
w ifhin the ordinary m eaning o f income may be excluded by some pro
visions o f  the Act ; equally some incomings w hich are outside the 
ordinary concept o f income may be included. I t is a fter giving effect to 
the various exclusions and exemptions and  applying the rules as to  com
pu tation  o f  income tha t ‘to ta l incom e’ is arrived at. The whole o f ‘total 
income’ may again no t be taxable as a result o f certain  provisions ; a 
p art o f  it may be included only for working ou t the ra te  o f tax.

Residence and total income

Section 5 of the A ct provides for w hat constitutes to ta l incom e with 
reference to  the  residential status o f the assessee concerned. Total 
income under the section is different for those who are “ resident and 
ordinarily resident” , those who are “ resident bu t no t ordinarily resi
dent” , and  thirdly those who are “ non-resident” . W hat is to  be seen is 
the residential status in  the previous year. I t  becomes necessary at this 
stage to  examine the concept o f residence as envisaged under the Act.

An individual is said to  be resident in  India in  any year if  he (a) is 
in Ind ia  in tha t year for a period o r  periods am ounting in all to  one 
hundred and eighty-two days or m ore ; o r (b) m aintains or causes to  be 
m aintained for him a dwelling place in India fo r a period o r periods 
am ounting in  all to  one hundred and eighty-two days or m ore in that 
year and has been in  India for thirty  days or m ore in th a t year ; or (c) 
having within the four years preceding th a t year has been in Ind ia  for 
periods am ounting in  all to  three hundred and sixty-five days or more, 
is in  Ind ia  fo r a period or periods am ounting in all to  sixty days or 
more in  th a t year. These tests are alternative and no t cum ulative i.e. 
only one o f the three tests has to be satisfied for th e  individual to  be 
treated as a  resident.
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A H indu undivided fam ily, firm or o ther association o f persons is 
said to be resident in India in any previous year in every case except 
where during th a t  year the control and m anagem ent o f  its affairs is 
situated wholly ouside India.

A com pany is said to  be resident in Ind ia  in any previous year if  
(i) it is an  Indian com pany as defined in the Act, o r  (ii) during that year 
the control and  m anagem ent o f its affairs is situated wholly in India.

A person w ho is a resident in India will be treated  as no t ordinarily 
resident in the previous year if  such person is an individual who (a) has 
not been resident in India in nine out o f the  ten previous years preceding 
th a t year, or (b) has no t during the seven previous years preceding th a t 
year been in Ind ia  fo r a period of, o r periods am oim ting in all to, seven 
hundred and th irty  days o r more. A H indu undivided family is no t 
ordinarily resident in India in the previous year if  its m anager or karta  
is no t ordinarily resident in India according to  the  above definition.

The to ta l income o f persons who are resident and ordinarily 
resident in the  previous year consists under section 5 o f ; (a) income 
received or deemed to  be received in India, (b) income w hich accrues 
or arises or is deemed to  accrue or arise in India, (c) income which 
accrues or arises outside India during the accounting year even if it is 
not received o r brought in to  India. Persons who are no t ordinarily 
resident differ from  those ordinarily resident in th a t the ir foreign income 
is taxed only if  it is derived from  a business controlled in  or a profes
sion or vocation set up in  India or it is deemed under th e  provisions o f  
the Act to  accrue in India o r is received or deemed to  be received in 
India. N on-residents are taxable only in respect o f  incom e which 
accrues or arises in India or deemed to  be so, and income which is 
received or deem ed to be received in India.

The computation o f  income —  amounts totally excluded

Receipts which fall w ithin the definition of income are not ipso 
fa c to  treated  as p a rt o f to tal income under the Act fo r  section 10 
excludes certain  categories o f  income from  consideration. Some o f the 
im portan t item s so excluded are agricultural income, casual and non
recurrent receipts up  to  one thousand rupees, gratuity and provident 
fund accum ulations received on retirem ent, any sura received on 
retirem ent as com m uted pension, interest on investments in  certain types 
o f  governm ent securities specified in  the section, and several similar items 
which are no t taxed in order to  encourage particu lar types o f savings. 
Foreign personnel serving in India are given some special concessions.
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Heads of income for computation o f  income

The Act divides incom e into six categories or heads, namely, 
salaries, interest on securities, income from  house property , profits and 
gains o f business or profession, capital gains, and income from  other 
sources. There are different rules for com putation o f incom e under 
each o f these heads.

Salaries

For a payment to  be treated as salary it m ust be paid by an 
employer to  an employee. A  regular paym ent for services received by 
an agent is no t salary, nor is the rem uneration received by the director 
o f a company unless the term s of the contract create a relationship of 
m aster and servant.

Salary includes not only the paym ent received in cash as wages 
from  the employer bu t also the value of perquisites like rent-free 
house or o ther amenities or concessions. I t  also includes any commis
sion, gratuity, amenity o r  advance o f  salary. P rofit in  lieu o f salary 
like com pensation in connection w ith term ination o f  services and the 
em ployer’s contribution to  the provident fund (not exem pted under 
section 10) are also salary w ithin the definition.

Salary is taxable in the previous year when it falls due though not 
paid, and also in the year when it  is paid though no t due. A rrears of 
salary o f an earlier year if  no t charged when they fell due are liable to 
be taxed when paid. I f  on  account o f  such paym ents o f  arrears, 
hardship is caused to the employee i.e. by rise in  ra te  o f tax, the 
Commissioner of Incom e-tax is authorised to  give relief.

The employer of a salaried employee is under a duty to deduct the 
tax due on the aggregate am ount o f salary paid o r  due during a previ
ous year. The rate a t which salary is fixed is the ra te  laid down in the 
Finance Act of the previous year itself. This is to  be contrasted with 
the taxation o f  other types o f income where the income o f  the previous 
year is taxed at rates laid down in the Finance Act o r  Acts o f  the assess
m ent year. The previous year fo r salaries is always the financial year 
preceding the assessment year and the assessee has no  choice in the 
m atter.

The deduction allowable against income from  salary are as follows: 
(i) In  respect o f expenditure incidental to  the employment of the assessee 
a  sum equal to 20% o f the salary is allowed on salaries upto  Rs. 10,000, 
Above tha t sum the rate is reduced to 10% bu t the to tal deduction 
must not exceed Rs. 3,500. The m axim um  deduction w ill not be more

4 4 2  THE INDIAN LEGAL SYSTEM



than Rs. 1,000 where a conveyance allowance is received by the assessee 
from  his em ployer or where the employer provides a vehicle to the 
employee or gives one for his use otherwise than  wholly o r exclusively in 
the perform ance of his duties, (ii) Entertainm ent allownce in the case o f  
government employee is deductible to  the  extent o f one-fifth o f the  
salary o r Rs. 5,000 whichever is less. In the case o f other assessees the 
maximum permissible deduction is Rs. 7,500 unless the allownce is being 
received from  a  date earlier th an  1 April 1955 from the same employer.

Interest on securities

The following am ounts are chargeable under this head : (ij Interest 
on securities issued by the central governm ent or a state government 
not being in terest on annuity  deposits payable under section 280D o f 
the A c t; (ii) In terest on debentures or o ther securities fo r money issued 
by or on behalf o f  a local authority  or a com pany or corporation set u p  
by a central, state or provincial Act. Interest on securities is charge
able in the  year in which it becomes due even though it is received later. 
However if it is no t received in the year when it falls due it may be 
taxed in the year o f  receipt, The deductions admissible against this 
source o f  income are : (i) any reasonable sum  expended fo r the purpose 
o f realising th e  interest ; (ii) any interest payable on borrowings fo r 
investment in the  securities.

Income from house property

U nder th is head the annual value o f house — property o f  which 
the assessee is the owner but which is not occupied by him for the 
purpose of any business or profession carried on by him  is chargeable 
as income from  house p roperty . The term  annual value means the ren t 
for which the property can be let out on rent from  year to  year, or the  
ren t actually received if it is higher.

The deductions norm ally allowable under this head are ; (i) one- 
sixth of the annual value for repairs ; (ii) insurance prem ia paid in 
respect o f the property ; (iii) the am ount o f any charge on the property 
no t being a capital charge o r  a charge voluntarily created by the owner;
(iv) interest payable on the capital invested in the property  ; (v) land 
revenue or o th e r tax  levied by State G overnm ent ; (vi) ren t collection 
charges upto 6%; (vii) ren t n o t realised owing to vacancy ; (viii) ren t n o t 
reahsable from  te n a n t ; (ix) local taxes and ground ren t paid  by owner.

Concessions are given to  owners occupying their own houses, and  
in respect o f  residential houses construction of which is begun after 
1 April 1961 for the first three years. In the case of houses whose 
construction was begun after tha t date and completed before I April
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1970, the annual value is reduced fo r the first th ree years after 
completion by a sum no t exceeding six hundred rupees, while in the 
c a s e  o f houses completed after 30 M arch, 1970 such allowance for a 
period o f five years is up to  twelve hundred rupees. The m axim um  
deduction fo r a house constructed after 1 April 1978 is Rs. 2,400.

Persons who own house property  as co-owners in definitely ascer
tainable shares have to  pay tax only in respect o f  the ir own separate 
shares.

Profits and gains of business or profession

The income under this head consists o f : (a) the profits and  gains of 
any business or profession carried on by the assessee at any time 
during the  previous year, (b) com pensation for term ination o f  services 
as a  m anager of a company o r as agent o f ano ther person, (c) income 
o f a trade, professional or sim ilar association from  specific services per
form ed for its members, (d) value o f any benefit o r  perquisite w hether 
convertible into money or no t arising from  business o r the exercise o f  a 
profession.

The income under this head is com puted by deducting the  various 
allowances granted under the  Act. The deductible item s stated in broad 
terms are ; (a) rent and repairs o f business premises, (b) land revenue, 
local rates and municipal taxes, (c) prem ium  paid  fo r insurance of 
prem ises, (d) current repairs to  machinery and insurance thereof,
(e) depreciation as allowable, (f) investm ent allowance as provided for 
and development rebate where still allowable, (g) o th e r development 
allowances, (h) rehabilitation allowance where due, (i) expenditure on 
scientific research to  the extent allowable, (j) expenditure on acquisition 
o f  paten t rights or copyrights, (k) export market development allowance, 
(1) agricultural development allowances. Further deductions are per
missible on account o f  (i) premium paid in respect o f  insurance of 
stock, (ii) sums paid tow ards bonus or commission, (iii) interest paid on 
capital borrow ed, (iv) em ployer’s contributions to  em ployee’s provident 
funds, (v) contributions to any gratuity fund, (vi) loss on anim als which 
have been used fo r the purpose o f  business, (vii) bad debts, (viii) expen
diture on family planning am ong employees, (ix) entertainm ent expendi
ture w ithin permissible limits, (x) expenditure on  advertisem ent or 
maintenance of residential accom m odation w ithin prescribed limits, 
(xi) any other expenditure no t o f  a capital nature w hich can be justified 
as having been laid out wholly and exclusively for the business or 
profession.

The Act contains provisions for setting off of losses in one business 
against gains o f other business as also fo r setting off o f  loss against o ther
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heads o f income. The loss in  business which remains after setting it 
off against o th e r business o r other heads in the m anner permissible, can 
be carried forw ard fo r a m axim um  o f eight years. Speculation business 
is, however, to  be treated  as a separate business for this purpose and loss 
in speculation business can be set off only against sim ilar business. It 
can be carried forw ard and set-off in succeeding eight years against 
speculation business only.

Capital gains

Profits o r  gains arising from  the sale, exchange, relinquishm ent o r 
transfer of a cap ita l asset as defined in the A ct are deemed to  be income 
o f the previous year in which, they took place and are taxable under th e  
head capital gains. Such gains do not fall w ithin the ordinary concept 
o f  income bu t have been made chargeable by specific provision. The 
levy has been held by the Supreme C ourt as intra vires on the  reasoning 
th a t the word ‘incom e’ in  Entry 54 o f List I  o f the seventh schedule 
m ust be interpreted in  the widest sense an d  cannot be limited to the 
m eaning given to  it under the  income-tax statutes.®

Exem ptions granted under the head ‘C apital G ains’ include, (a) gains 
arising from  the transfer o f  house property where the to ta l property 
owned by the  transferror does not exceed Rs. 50,000 and the property  
transferred does no t exceed Rs. 25,000, (b) capital gains other th an  
short-term  assets o f less than  Rs. 5000 in the accounting y e a r ;
(c) capital gains o ther than  from  short-term  assets where the  tax-payer’s 
taxable income including these gains does n o t exceed Rs. 10,000. A 
short-term  capital asset (apart from  special provisions) is one held by 
the  assessee fo r not m ore than 24 m onths immediately preceding the  
date o f transfer. The w ord transfer includs com pulsory transfer such 
as by acquisition.

The capital gain is worked ou t’ by deducting from  the am ount 
realised on the asset (o r fair m arket value in certain cases of imder- 
statem ent o f  price) the expenses o f the sale, transfer etc. and  the cost o f  
the  asset including expenditure, if  any, on additions, alterations etc. 
F rom  this excess am ount a  deduction is given of Rs. 5000 plus 25% o f 
the excess w here it relates to  buildings and  land and Rs. 3000 plus 40%® 
o f  the excess w here it relates to  o ther cap ita l assets. Losses on sale and  
transfer o f capital assets can be carried forw ard under different p ro 
visions for short-term  and long-term  capital assets.
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Taxation of Different Kinds of Assessees

Individuals

An individual is liable to  pay tax  if his income exceeds the pres
cribed minimum, which under the Finance Act 1977 is Rs. 8000. In 
preceding years there was an allowance based on m arita l and parental 
status but th a t has been abolished. There is as yet no provision for 
jo in t taxation  o f husband and wife as in some other countries though 
proposals have been made to  that effect. However, incom e from  assets 
transferred by a male assessee to his wife or minor child is taxed in his 
hands. I f  the wife or m inor child is partner in the same firm as the 
assessee the income o f the wife or m inor child is taxed in the assessee’s 
hands. So is income derived from  a revocable transfer o f assets, as 
well as income from a tru st created by the assessee under which the 
assessee derives direct or indirect benefit. However the income o f  a 
trust created by the assessee which is n o t revocable fo r the life-time o f 
o f  the beneficiary or the transferee will not be taxed in the  hands of the 
assessee, nor will income o f  a trust created before 1961 be taxed in his 
hands if  it was not revocable for a period o f six years.

Hindu undivided families

Because o f the peculiar features o f  H indu undivided families the 
Income-tax Act makes special provisions for their taxation. A jo in t 
family consists of all male H indus descended in the m ale line from  a 
common ancestor, their wives and the ir unm arried daughters, Usually 
the eldest male member of the  family manages its affairs and is called 
the karta. H e enjoys wide powers to  m anage and dispose o f  property  
under H indu law. M em bers of the undivided family are entitled to  a 
parth ion  o f the family assets and to  enjoy their separate shares of the 
property.

The income of H indu undivided family is assessed on the family as 
a whole with the karta  as the assessee. The individual m em bers o f  the 
family are no t taxed on any am ounts distributed to them  from  the' 
family income. Any income earned by an individual m em ber o f  the 
family by his own exertion is taxable in his own hands. W here the  
separate property of an individual is converted after 31 D ecem ber 1961 
into H indu undivided family property, the income from  such property  
shall for assessment year 1972-73 and onwards continue to  be treated  as 
income of that individual. W here a person receives a salary from  a 
partnership concern in which the family is represented by one or m ore o f  
its members as partners the question arises whether such salary is the
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bcom e o f  the family or o f  the individual. A similar question has 
arisen in cases w hen a m em ber o f the family is in receipt o f  salary as 
manager or d irec to r o f a com pany in which the family has holdings. 
T he principle laid down by the Supreme C ourt in such cases is that the 
salary would be income of the family if it is not so m uch a re tu rn  for 
the individual’s services as fo r the money invested by the family in  the 
partnership or the  company.

Partnership firms

A partnership is not a separate juristic  entity like a com pany but 
an aggregation o f the individuals com posing it. Each partner is an 
agent of the o ther and the property o f the firm belongs to  the individual 
members according to  their respective shares. Hence the liability to  
pay tax on behalf o f  the firm is that of all the partners individually and 
collectively.

The Incom e-tax law provides for registration o f partnerships by the 
Income-tax officer. An application for this purpose has to be m ade in 
the prescribed fo rm  signed by all the partners w ithin the prescribed 
period. If  the partnership is genuine and  the form ahties have been 
complied with, the  Incom e-tax officer m ust register it. W here the firm 
is found guilty o f  concealment o f  income o r non-com pliance with 
notices under the statute the  Incom e-tax officer can cancel the regis
tration.

The practical effect o f  registration is that in the case o f a registered 
firm tax is levied on  the firm  a t comparatively low rates ; the income of 
each partner is taxed in his individual hands. In  the case of an 
unregistered firm the  tax is levied on the whole income o f the firm as in  
the case of an individual and this in m ost cases will lead to  a  higher 
incidence of tax. 7n those cases where the  individual incomes o f the 
partners are high the Incom e-tax Officer may tax  the income o f  even 
unregistered firms in  the hands of the partners after allocating the 
income to their individual shares.

A H indu undivided fam ily as such is not a person under the Indian 
Partnersh ip  A ct and therefore it cannot, in its own right, become a 
m em ber of a partnership  firm whether through all o r some or one o f  
its members. F o r the purpose of registration and all o ther purposes o f  
th e  Incom e-tax A ct the m em ber o f the family who is a partner will 
be treated as the partner. He alone will have to sign the application 
fo r registration and the application cannot be rejected on the ground 
th a t all the members o f  the family which was represented through him
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had no t signed it. The la tter view requiring signatures o f  all the 
members o f the family, taken in some earlier cases, has now been 
rejected by the Supreme C ourt.

Association of persons

W hen a  num ber o f persons or individuals, w hether incorporated  or 
not, jo in  together in incom e-producing activity and  they do no t in  law 
constitute a partnership they are assessable as an “ association o f  
persons” . Co-owners o f property are to  be separately taxed in  respect 
of their respective shares if the shares are definite and ascertainable. I f  
not, they are liable to  be assessed as an association o f  persons. The 
income of the association is taxed as a  unit as in the case o f  an  unre
gistered firm, but the Incom e-tax Officer has the option  in the  interests- 
o f the revenue to tax the members separately on their shares. Illegality 
of an association does not affect its liability to be taxed as such; there
fore a partnership which is otherwise void may be taxed as an  associa
tion o f persons.

Corporations

A lthough the income o f  a corporation  or com pany is determ ined in 
the same m anner as th a t o f  an individual there is no m inim um  taxable 
limit with the result th a t the whole profit is taxable. The tax is levied 
at a flat rate. Super-tax on companies is also called corporation-tax. 
Since 1964 companies are also liable to pay surtax on  their ne t charge
able profits under the  provisions o f the Com panies (Profits) Surtax 
Act, 1964. The chargeable profits are worked out by m aking various 
specified deductions from  the to ta l income of a com pany. A closely- 
held com pany is liable (when no t expressly exempted) to  pay additional 
supertax where the dividends distributed w ithin twelve m onths after 
the end of any year am ount to less than  the statu tory  percentage o f the 
distributable income o f th a t year. The Incom e-tax Officer will, however, 
not make an order to  this efifect if  he is satisfied th a t the paym ent o f  
dividend (or greater dividend) would have been unreasonable in  the 
light of previous losses or smallness of profits.

A company is under a legal duty to  deduct tax  on  the dividend 
paid to  its shareholders. A certificate is issued to the shareholder 
showing the tax deducted and the shareholder gets credit for the same 
in his assessment.

Income-tax authorities

The key-figure is the  income-tax ofiicer who is the assessing 
authority under the Act. He issues notice to file return , examines
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accounts, determ ines the incom e of the assessee and recovers fax. H e 
is aided in his work by Inspectors o f Incom e-tax who arc subordinate 
to him and perform  such duties—e.g. survey, search o r  exam ination o f  
accounts—as he  may assign to  them. The work of Incom e-tax OiEcers 
is supervised by the Inspecting Assistant Com m issioners o f Incom e-tax 
whose jurisd ictional area comprises that o f  several Incom e-tax Officers. 
A ppellate A ssistant Commissioners hear appeals against the assessment 
orders o f  the Incom e-tax Officers. So tha t they may be free in the 
exercise of th e ir  function, they are directly under the control of the  
Central Board of D irect Taxes, unlike Inspecting A ssistant Commis
sioners who are  controlled by the Com m issioner o f Incom e-tax. The 
Com m issioner has power o f  revision on an order passed by the 
Incom e-tax Officer and can o rder an appeal to  be filed by the Income- 
tax Officer before the  Incom e-tax A ppellate Tribunal against the orders 
of the A ppellate A ssistant Commissioner. He is empowered to file an  
application fo r reference to  the  High Court on a  question o f law arising 
ou t o f the o rd er of the Tribunal. Above the Commissioners are 
D irectors o f  Inspection and the final authority  a t  the top  is the Central 
Board o f D irect Taxes the functions o f  which are  regulated by the  
Central B oard o f Revenue A ct, 1963.

The C entral Board o f D irect Taxes has power to issue general 
instructions to  the various departm ental authorities under it. But it 
cannot give instructions to  an  oflScer to decide a question in  a particular 
case in a particu lar way because in the exercise o f  his powers the officer 
m ust act according to the discretion vested in him.

Appeals and references

Appeals against the orders of the Appellate Assistant Com m issioner 
may be filed by the assessee as well as the Incom e-tax Officer before the 
Incom e-tax A ppellate T ribunal which is an  au thority  independent of the 
Income-tax D epartm ent, its members being appointed by the M inistry 
o f Law and Justice. The w orking o f the  T ribunal is regulated by the 
Incom e-tax A ppellate T ribunal Rules, 1963. O n a question o f law 
arising out o f  the order o f  the  Tribunal a  reference can be made at the 
instance of the  assessee o r the  Com m issioner o f  Incom e-tax to  the High 
C ourt. W ith the certificate o f the High C ourt appeal against its order 
in reference can be filed in  the Supreme C ourt. I f  the High C ourt 
refuses to  gran t a certificate an  appeal m ay be filed, in the Suprem e 
C ourt by special leave under article 136 o f  the C onstitu tion .

Assessment procedure

Every assessee whose incom e in the previous year is above the 
minimum taxable lim it is under a  legal du ty  to  file his re tu rn  of incom e.
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The return m ust ordinarily be filed by June 30 of the assessm ent year, 
but where the assessee has income from  business the re tu rn  m ust be 
filed within six m onths o f the  end o f the previous year or June 30, 
whichever is later. The Incom e-tax Officer can on application extend 
the time for filing return  w ithin certain  limits. Extension beyond those 
limits is conditional on paym ent o f interest on the tax chargeable. 
W here the assessee does not file a re tu rn  the Incom e-tax Officer can by 
notice ask fo r a return to be filed within th irty  days o f  the  service o f the 
notice.

I f  the am ount of tax  payable on  the income returned  by an assessee 
as reduced by any tax already paid is m ore than  Rs. 500 the tax 
must, by way of self-assessment, be paid  by the assessee w ithin thirty  
days o f filing the return. T he Incom e-tax Officer may on the basis of 
the return  and the docum ents accompanying it m ake a provisional 
summary assessment and ask the assessee to pay the tax so assessed 
subject to adjustm ent when the regular assessment is made. A p ro 
visional assessment may also be m ade when the assessee has filed a 
return claiming refund.

F o r the purpose o f  m aking an assessment the Incom e-tax Officer 
can ask the assessee to produce such accounts and  docum ents and to 
give such inform ation as necessary. W ith the previous approval o f  the 
Inspecting Assistant Com m issioner the Incom e-tax Ofiicer can ask the 
assessee to  give a full account o f  his assets and liabilities. The assessee, 
however, cannot be asked to  produce accounts for a period  m ore than 
three years prior to the previous year. If  the Incom e-tax Officer has as 
a result o f his enquiries collected any m aterial which he proposes to  use 
for the  purpose of the assessment he m ust give the assessee an opportu
nity to  be heard in respect of it. This provision was in troduced in  the 
Incom e-tax Act, 1961 in deference to  judicial pronouncem ents under the 
1922 Act where no such provision existed.

W hen the assessee fails to  file a re tu rn  or fails to  comply with notices 
issued to  him  the Incom e-tax OflScer may make w hat is called a  ‘best 
judgm ent assessment’. This m ust necessarily be guesswoirk to  a certain 
extent bu t it must be honest guesswork. The assessee can  ask fo r such 
an assessment to be re-opened on showing sufBcient cause fo r n o t filing 
return  on complying w ith notices.

Where income has escaped assessment in past years the  Incom e-tax 
Officer can issue notice to  the assessee for the purpose o f  showing cause 
as to  why assessment or reassessment should no t be made. The Income- 
tax Officer can issue such notice in his own discretion up to  period <jf
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fou r years p rio r to the assessment year in which the notice is issued. F o r 
a period longer th an  four years the notice can only be issued if  there has 
been failure on the part o f  the  assessee to  file a re tu rn  o r an omission to  
furnish fully and truly all m aterial facts. The notice in respect o f  a 
period between four and eight years can be issued only w ith the p rio r 
approval o f  the  Com m issioner of Incom e-tax. N otice fo r a  period from  
eight to  sixteen years p rio r to the assessment year can be issued only 
if the income escaping assessment is rupees fifty thousand o r more and 
the previous approval o f the Central Board o f D irect Taxes has been 
obtained.

Remedies outside the Act

Section 293 o f  the A ct lays down th a t no suit shall be brouglit in 
any civil cou rt to set aside or modify any assessment m ade under the 
Act. A suit, however, lies if  the provision under which the income-tax 
authority  is acting is ultra vires, or the authority  abuses its power and 
acts not under the  Act bu t in violation o f its provisions. A writ petition 
under article 226 o f the C onstitu tion lies i f  th e  authority  is acting out
side its powers and jurisd iction e.g. when the conditions prior to  the 
issue o f  a notice fo r re-assessment are no t satisfied. A writ petition 
under article 226 also lies if  the action taken is mala fide, against natural 
justice or paten tly  erroneous. A writ petition  to  the Suprem e C ourt 
under article 32 o f the C onstitu tion lies only if  there is an  infringement 
o f  a fundam ental right. The mere fac t tha t an  assessment is made on 
a  wrong in terpreta tion  o f valid provisions o f the A ct does not am ount 
to  contravention o f any fundam ental righ t, A tax can be levied under 
article 265 o f the  C onstitution only under a vaHd law, and the validity 
o f  the law can be tested in  the light of the fundam ental right provisions 
in P art III  o f  the C onstitution.

Other direct taxes

W ealth tax  is levied under the W ealth Tax Act, 1957. I t is levied 
on individuals and H indu undivided families. C orporations though 
originally taxed  were exempted w ith effect from  the assessment year 
1960-61. T he tax  is annually levied on the net wealth o f  a tax  payer as 
on the valuation  date. T h a t valuation date in relation to  any year for 
which an assessment is to  be m ade under the  W ealth Tax Act means 
the last day o f  the  previous year as defined in the Incom e-tax Act, and 
where an assessee has different assessment years for different sources o f 
income, the valuation date is the  last day o f such previous years. W here 
an assessee does not m aintain accounts tfie valuation date is the, last 
day o f the previous financial year i.e. the  31§t day o f M arch, The valu?
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of an  assets fo r the the purpose o f the A ct is the m arket value as on the 
valuation date. W here regular accounts are m aintained for a business, 
the W ealth-tax Officer may determ ine the net value o f  the  assets fo r the 
business as a whole as shown in the balance-sheet, subject to  adjust
ments. Assets up to  Rs. 1,00,000 are exem pt in the case o f individuals 
as well as Hindu undivided families. The tax is on  a graduated scale, 
the rates varying between and 3 %  in the case o f  individuals and

and 3 |%  in the case o f H indu undivided families.

G ift-tax is levied under the G ift-tax Act, 1958. G ifts upto Rs. 10,000 
in any previous year are exempt. Taxable entities are  individuals, 
H indu undivided families, corporations and associations o f individuals. 
The tax is levied on the donor and no t the' donee. A  gift is defined as 
any voluntary transfer o f  existing property for less th an  full considera
tion in money or m oney's w orth. A gift of property o ther th an  cash is 
valued at the price a t which, in the opinion of the  G ift-tax OlScer, it 
could be sold in the open m arket on the date in which the gift was made. 
The gifts made by an assessee in the  previous year are  aggregated and 
and taxed on a graduated scale. F rom  1971-72 th e  rates range from 
5% on the first Rs. 20,000 to  75% on the excess over Rs. 20,00,000.

Estate duty is levied under the Estate D uty Act, 1953. The duty is 
chargeable on the principal value o f  the estate of a  deceased person as 
determ ined under the provisions o f the  A ct. I t  is payable by the person 
accountable for the estate o f  the deceased. The term  ‘accountable 
person’ includes every person in respect o f  whom any proceeding under 
the Act has been taken for the  assessment of the principal value of 
the estate o f  the deceased. The concept o f ‘estate’ covers all property 
settled o r no t settled which passes on the death of a  person. Agricul
tu ral land is included in ‘estate’ in the  territories o f  the state in the 
F irst Schedule which have passed resolutions agreeing to  the levy under 
article 252 o f the Constitution. O ther states can be included in the 
Schedule on passing such resolutions. Estates below Rs. 50,000 are not 
liable to  duty. The ra te  betw een Rs. 50,000 and. Rs. 1,00,000 is 4%. 
Above Rs. 20,00,000 the ra te  is 85%. The chief assessing au thority  is 
the  C ontroller o f Estate D uty which term  includes A ssistant C ontroller 
and D eputy Controller.

The powers under these three A cts—namely the W ealth Tax Act, 
tlie G ift Tax Act and ^he Estate D uty A ct—are in practice invested in 
the authorities under the Incom e-tax Act. The powers have to  be 
exercised under the  supervision o f the C entral B oard o f  D irect Taxes. 
Provisions fo r appeals and references are  similar to  those under the 
Incom e-tax Act.
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The problem o f tax evasion

Owing to lack o f  full and  reliable data it is difficult to  quantify the 
extent of tax  evasion. The W anchoo Com m ittee in its repo rt published 
in  D ecem ber 197] estim ated the evasion in respect o f  incom e-tax for the 
year 1968-69 a t Rs. 1400 crores. The Com m ittee has m ade various 
suggestions for preventing evasion of tax. The most im portan t o f  its 
suggestions—namely, the reduction o f  the maxim um  ra te  o f income-tax 
to 75%^® was fo r  the first tim e given effect to  in the 1976 budget which 
N .A . Palkhivala has described as “our first m odern B udget” .̂  ̂ The 
maximum rate o f  incom e-tax applicable to  individual incomes above 
Rs. 70,000 was reduced by the Finance Act 1976 to  70%. The Finance 
Act 1977 taxes incomes above Rs. 100,000 a t a m axim um  o f  60%. Time 
will show whether this bold a ttem pt to  meet the evil o f tax  evasion will 
be successful. T here is a vicious circle of lack of confidence between the 
tax-payer and the government. ‘Black m oney’ has become a fact o f  
economic life. N o solution seems in sight except a drastic  change o f  
outlook on the p art o f  both tax-payer and tax-collector. The common 
man can only w ait wishfully fo r  such a m iracle to  happen.
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