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103. Before a decree is finally made, the Subordinate Judge
will be asked to return a finding upon the 9th issue and upon the
issue whether any and what properties, not heing endowments of
the Mutts,at Tiruppanandal and Benares and of the charities
or their accretions managed hy the tambirans at those stations,
have been held by the Tambirans of Tiruppanandal on their own
account ; costs will he provided for in Yhe final decree. The
finding called for will be returned within three months from the
receipt of this order, when ten days will be allowed for filing
o}gjections.

APPELLA-TE CIVIL.

Before Sir Arthur J H. Collins, Kt., Chief Justice, and
My, Justice Mutz‘usamz A yyar,

RANGASAMT (DEFENDA.NT), APPELLANT,
| and
- MUTTUKUMARAPPA (Pramrirr), RESPONDENT.*

Limitation Act (Aiat XV of 1817), seh. I, arts. 132, 147—«-'_7":‘ansfer of Property Aet—
Aet IV of 1882, ss. 58, 100—Hywothecation bond.

The period of Bmitation for suits upon hypothecation bonds, which contain no
power of sale, or effect no transfer of property, executed before the Traumsfer of
Proper{;y Act came into ofleration, is twelve years under sch. II, axt. 132, of the
Limitation Act of 1877—Aliba v. Nanw (LL.R., 9 Mad., 218) followed.

Per Murrusinr Avvar, J.— The transaction in suit appears to be of the kind
described in s. 100 of the Transfer of Property Act, which defines how a charge
is created ; 7’ but “it seems to me that the Transfer of Property Act does not invest
all prior hypothecations with the rights and liabilities arising from simple mort.
gages, whether or not those transactions satisfy the requirements of the definition
it contains of simple mortgages

Brcowp gppeal frém the deeree of J. Hope, Distriet J‘udge ot
South Arcot, in appeal suit, No. 78 of 1884, reversing the decree
of C. Bury Ayyar, District Mtnsif of Cuddalore, in original suit
No. 734 of 1883.

This was a suit to recover principal and interest due ona
hypothecation bond, dated 1st Jthhe 1862, of which the terms are set
‘out infra in the judgment of Kernan, J.

* Second Appeal, No, 918 of 1884,
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The defendant pleaded that the suit was barred by limitation
under art. 132, sch. II, of the Limitation Act of 1877.

The District Mbansif held that that article governed the case
and accordingly dismissed the suit. ~ is decree was, however;
reversed by the District Judge on the ground that art. 147 and
not art. 182 was applicable.

The defendant preferred this second dppeal.

This second appeal came on for hearing before Collins, C.J., and
Muttusdmi Ayvyar, J., who veferred to the Full Bench the question
whether twelve or sixty years is the period of lifnitation for suits
brought on hypothecation bonds executed before the Transfer of
Property Aot, 1882, came into force.

Rdmachandra Rdu Saheb for appellant.

Mr. Subramanyam for respondent.

The arguments adduced on this sedond appeal appear suffici-
ently for the purposes of this report from the judgments of the
Court.

The Full Bench (Collins, O J., Kernan, Muttusimi Ayyar,
Brandt, and Parker, JJ.) delivered the following judgments :-m

KrrNaw, §.—The question for determination appears to me to
be whether the document sued on, dated the Ist of June 1862, is
to be held a mortgage within art. 147, sch. IT, of the Limitation
Act of 1877, or a charge on land under art. 132, TIf it is held
to be merely a charge, then the suit is barred by limitation. If
it is held to be a mortgage, then the suit is ot barred.

The following is a copy of the instrument :~—

“Deed of hypothecation of brick-built house, house—glound
and backyard executed on 20th Vayyasi of the year Dhatu, corre-
sponding to 1st June 1862, to Mulligramampattu Vydialings
Reddi, residing in Tiruppapur in Cuddalore district, by us both,
viz., (i) Kanskammal and (i) Ranganayaki Ammal, widows of the
deceased Virasami Naiker, residing in the said village. .

“ Having pledged to"you this day, owing to our neoe}sqlty, the
brick-built house belonging to our decoased husband, Viragami
Naiker, in the said village and bounded as follows : north of the
northern car street, east of Alappakkattan’s house, south of Pudu-
teru, and west of the goldsmith Virabadran’s house, the a,mount
(we have borrowed) is Rs. 992, made up of Rs. 60, the prinoi-

~pal of the hypothecation bond executed by our husband, Vlrasaml

Naiker, on 218t Vayyasi. of Siddardhi (2nd June 1859) fox Rs. 60,
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and infr'erest thereon up to date, viz., Rs. 211 as per seftlement
made touching the said document, and Rs. 181 1'eceived‘by us in
cash this day for our food expenses. We bind ourselves to pay
you the said ninety-nine and three-quarters of rupees, together
with interest accruing thereon at 1 per cent. per mensem, within
seven years from this date amd take back the hypothecation bond.
“ Thus we have executed the deed of h¥pothecation of house
of our own accord.
+ Mark of KANARAMMAL.
-+ ’ RaxeavAvarT AMMAL,
Wiatnesses.
(Signed) XK. RacAvLy Natger—I know.
( ;5 ) Kanpamparavem MUuDDUKRISHNA
. Prirat of the said place—I know.
( , )e V.Naravawva Piivaz, writer hereof.”
Possession of the land was retained by the borrower and never
delivered to the lender. The terms of the instrument appear to
me to do no more than create a charge or security for the debt

on the land. In order to have effect given to the contract for a
charge, the lender was entitled to file his suit praying to have
the lands declared well charged with the debt and interest and to
have the interest of the borrower in the lartd sold and the debt
paid out of the produce of the sale. The right of sale in such
cases, and in cases where land was expressly pledged or hypothe-
eated, has been admitted always without question in this Presidency
long before any legislation in respect to limitation was introduced.
Such right is constantly enforced, and also the corresponding right
. of the borrower to enforce redemption by suit. After the Limit-
ation Act XIV of 1859 came into force, it was held that such
security or hypothecation bonds created an interest in immov-
able property under s. 12 of that Act, to which the period of twelve
years was applicable—Chetti Gaundan v. Sundaram Pillai(1).

* In that case it was however decided that the contract was not
one of mortgage, but that it was one of hypothecation, the thing
pledged, land, remaining with the pledgm subject to the creditor’s
claim, The court pointed out that, in the case of a mortgage, the
mortgagee of land had the absolgte property in the land on the
debtor failing to perform the condition of payment of the money
secured by the mortgage, subject however to redemption.

(1) 2 M.H.C.R,, 61.
71
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RANGAs {uT In that case the instrument ran as follows, viz., mqﬂrtgager
Mowrs-  Geed executed to Chetti Gaundan by us,” giving the names,

xuaararPA, and states that the lands described there are thereby mortgaged.
It then stated the amount to be paid and the time of payment
and provided that if payment was not so made, the land should
be sold to Chetti Gaundan for that.amount. The form of the
instrument in that cage is a good representation of the ordinary
hy: othecation instrument Wwhen possession is not given to the
pledgee. Such instruments have never been treated by any of the
comrts in this Presidency as mortgages, and the case in Chetti
Gaundan v. Sunderam Pill+i(1) has been always acknowledgad
as explaining an essential. difference between a mere pledge or
hypothecation of land and a mortgage of land.

The term mortgage not being defined in the Limitation Acts
must be held to have been used in those Acts as bearing the
meaning ordinarily attached to it by the course and practice of
law. In Coke on Littlston, s. 832, it is stated: “ If a feoffment
(conveyance) be made on condition that if the feoffor pay to the
feoffee at a certain day, of say £40 money, that then the feoffor
may ve-enter (on the lands) : in this case the feoffor is called tenant
in mortgage, which is as much to say in French as mortgagor and
in Latin mortuwn vadium.” In the note to s. 832, dfter referring
to the origin of the term mortgage, it is said: “ now it is so called
mortgage, for the reason given by Littleton, and also to distin-
guish it from that which is called wvicum wadium, ¢ quia nunquam
moritur. As if a man borrow £100 of another and make an
estate of lands unto him until he hath received the said sum
of the issues and profits of the land—so as in that case, neither
money nor land dieth or is lost and therefore it is called wivum
vadium,”

In Coke on'Littleton, s, 888, it is stated : ¢ as a man may make
o feoffment 'in mortgage, 0 a man may make a gift in tayle in
mortoage and a lease for term of life, and "for term- of years
In mortgage "’—see Cocte on Mortgages, 4th edition, pp. I to.10,
which refers to Bacen’s Abridgment and many other authors
on the sul:;ject of mortgage ; Blackstone, vol. 2, pp. 157-8; and
various hooks of Precedents in conveyancmg

In Watking’ Conveyancmg by Mansfield, chap. 19, on Equlty
of Redemption, it is said mortgages are of two kinds—~frst, when &
man borrows money of another and grants him an estate to hold

(1) & MILO.R., b1
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until the rents and profits shall repay the sum borrowed, this is
usifally called a Welsh mortgage ; but the most usual and com-
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mon form of the mortgage is, secondly, when a man borrows of EVMsRAPP4,

another a specific sum and grants im an estate for the whole or part
of his interest as in fee or for term of years on condition that if
the mortgagor shall repay the mortgage money on a certain day
named in the deed, then the mortgagor ma¥ re-enter on the estate,
or, as is now more usual, that the mortgagor shall re-convey the
estate,

It is, therefore, quite clear that an essential of a mortgage
( e\:eept an equitable mortgage) algays has been that some interest
of the mortgagor in the lands shall Be traunsferred by the mort-
gage to the mortgagee.

Tn this case no interest in the land was transferred. When
the amount secured by a mortgage is not paid on the day named
in the mortgage, the estate of the mortgagee became absolute at
law, subject, of course, to be redeemed in equity by the mortgagor,
But it is open to the mortgagee to file a suit in equily against
the mortgagor, either for foreclosure or sale. The decree for
foreclosure directed an account to be taken of what was dus on
the mortgage, and, on payment of that sumrand costs within a
time fized, that the plaintiff should re-convey the estate, but in
default of suck® payment the mortgagor should stand barred and
foreclosed from all right, title, interest, and equity of redemption
in the mortgaged -premises—see 1 Seton on Decress, p. 364
This right of foreclosure was attached to a mortgage as above
described alone, and not to a security on the land which was a
mere charge thereon not secured by transfer of any interest in the
land.

Article 147 of sch. IT of the Limitation Act, 1877, refers
to a mortgage and to suits for foreclosure, and in my judgment
floes notsinglude a charge such as that createc’t by the inktrument
sued on in this case which creates merely a charge on the land.
Other cases are, I believe, awaiting the dgcision of this case, the
facts of which show that there was a mere pledge of the lands
without possession and without any transfer of any interest of the
mortgagor. To such cases in *ny judgment art. 147 does mnot
apply. Article 132 applies to this case and to all cases of mere
hypothecation of the land without possession and without any

transfer of any interest of the mortgagor thevein,
3
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The Transfer of Property Aect, 1882, does not apply to the-
instrument sued on in this case, and I have not, therefore, referred
to that Act. I may, however, say that the definition of-mortgage
given by s. 58 is in accord with the meaning of the term moxts
gage, as expressed on the authorities I have above referred to.
The term mortgage has not, as I ain informed by omne of the
Court interpreters, any corresponding vernacular term denoting a

‘transfer of land as security. The vernacular word used, as I am

informed, means literally only * security bond or pledge of land.”
Transfers of land ave of courss made by natived as security, but
they are mortgages.

T am unable to agree with the decision of the Allahabad High
Court in Skid Lal v. Ganga Prasad(l). 1 cannot see that the
instrument sued on was a transfor of any interest of the pledgor
in property to the pledgee as security. It was not, therefore, a
mortgage.

I agree with the conclusion arrived at by the Bombay High
Court in Lallubhdi v. Ndran(R).

Murrusiur Ayvar, J.—The suit, which is the subject of this
second appeal, was brought by the respondent upon a “hypothe-
cation bond ' execufed on the 1st June 1862 for Rs. 99-12-0,
The document is termed a hypothecation bond; it stipulates for
repayment of the debt in seven years and sccures the debt on the
property hypothecated. The appellant pleaded inter alic limit-
ation in bar of the claim. The District Mansif upheld the
contention on the ground that art. 132 and not art. 147 was
applicable to the case. On appeal, the District Judge considered
the art- 147 and not art. 132 was the one that applied. He
observed ‘‘the suits contemplated by that article, viz., suits for
foreclosure or sale are not such as can be brought by a mortgagee
in possession, but only by simple and conditional mortgagees,
This is the law as annofinced by the Transfer of Property Act,
8. 67, and although this enactment is subsequent to the Timitation
Act XV 0f 1877, I consider that it must be held to explain any-
thing that is doubtful in the latter as to the matter at issue. 5
The question referred to the Full Rench is whether twelve or sixty
years is the period of limitation for suits brought upon hypethe-

(1) LL.R,, ¢ AL, 651, (2) LL.R., 6 Bom., 719,
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“cation bonds executed before the Transfer of Property Act came
into force. ‘

Articke 182 prescribes twelve years from the date when the
*money sued for becomes due for a suit to enforce payment of money
charged upon immovable property. Auxticle 147 prescribes sixty
years for a suit by a mortgagee for foreclosure or sale. Article
148 prescribes sixty years for a suit against a mortgagee to redeem
or recover possession of immovablé property mortgaged. The
substantial question then for consideration is whether the hypothe-
eation bond in suit operated to create only a charge on immov-
able property or a simple mortgage within the meaning of the
Transfer of Property Act, s. 58, cl. 6.°

The fransaction is, I think, clearly not a simple mortgage
as defined in s. 58 of that Act. There is neither the transfer
of property mentioned in that section, nor a special agreement
whereby the creditor acquires a power to.sell the hypothecated
property on default of payment according to the confract. On
the other hand the transaction in suit appears to be of the kind
described in s. 100, which defines how a charge is created. It was
argued that the courts used to sell the hypothecated property at
the instance .of the creditor, and that a power to sell on default
might be taken to be inherent in every contract of hypothecation
-made pricr t0e1882; but it must be remembered that the power
contemplated by Transfer of Property Act, 8. 58, cl. 6, is a power
to sell otherwise than through the intervention of a court of
. justice, and that if the court directs a sale in the case of a
hypothecation bond, it is for the reason that it is the only mode
in which the amount charged on immovable property ecan be
realized. .

It is true that, under the Transfer of Property Act, simple
mortgages operate to create for the mortgagor a right to redeem,
sand. for jthe mortgagee a right to ask for an order for kale, and
that a suit by the one to redeem and o suit by, the other to sell
are governed by arts. 148 and 147 respectjvely ; but the Act has
no retrospective operation and prior transactions must be inter-
preted according to the intention of the parties at the time they
were concluded. It is also tru® that we must look to the law in
fores at the date of the suit for the remedy that is available, bub
it is necessary that the right in respect of which the remedy is
preseribed must exist as an incident of the parti@ulz}r transaction

Raxcasawmr
R
Myrrr.
KUMARAPPA,



RA}:GA.»sg' M1
2,
Mot~
KUMARAPPA.

516 THE INDIAN LAW REPORTS. VoL, X..

which it is sought to enforce. It seems to me that the Transfer
of Property Act does not invest all prior hypothecations with the

rights and liabilities arising from simple mortgages whether or

not those transactions satisfy the requirements of the definition it
containg of simple mortgages.

As observed in Macpherson on Mostgages, the earlier regula-
tions in this Presidency ‘did not profess to'introduce new principles
of law, and may, therefore, be presumed to be an embodiment of
the law which was found to prevail in this country when they
were passed. It is stated in Strange’s Hindu Law, vol. I, p.
288, that hypothecation was a fransaction long known in this
country under the name of Drishtabandaka. According to the
decisions in Kadarse Rautan v. Ravich Bibi(l), Golle Chinna
Guruvuppe Nuidw v. Kali Appiak Naidu(2), Sadagopa Chariyar
v. Ruthna Mudali(3), the transaction was held to create a lien or
charge on the property hypothecated, and the remedy was con-
sidered to he a decrce for the sale unless the debt was satisfied
within a given time. The question was considered by M. Justice
Parker and myself in Akba v. Nanu(4), and I still adhere to
the opinion which was then expressed, viz., that it is art. 182
that governs suits like the one before us. |

MTue Caier Justice.—I concur.

Branor, J.~The instrument, which we have to consider is
styled an “adaimana pattiram,” a pledge-bond or security
bond ; it bears date the 1st June 1862 and fecites the advance
of a sum of money in the year 1860 to the deceased hushband of
the executant, and the pledge of certain immovable property as
seaurityp‘for that loan, and declares that, in consideration of the
smount then due on settlement of accounts on the footing of that
debt and of a further advance, the executant covenants to pay the
principal and interest at a rate stated within seveﬁ yeaxs, and con-
oludes with a clause to the effect that on pay ment of the Frincipal
sum and interest- the debtor shall receive back the instrument.

The question to bes determined is whether this instrument
01’eates & oha,rge only on the land pledged as distinguished from a
mortgage in the sense in which those words ave used in the Limit-
ation Act of 1877, in which case the suit as a suit to enforce

-

(1) 2 Mad, H.C.R., 103, () 4 Mad, 1L.O.R., 434,
(3) 5 Mad HLC.R,, 457, (1) LL.R, 9 Mad., 2184

Eaal
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. payment of money charged on immovable property is baired
under art. 132, sch. LI, of the Act; oris it a suit by a mortgagee
for sale to which art. 147 applies?

The personal covenant to pay may be left out of consideration,
the only relief sought being the realization of the money claimed
by sale of the land.

It has been held by £ Divisional Benclt of this court in Aliba
v. Nanu(1) that a suit of this nature’ does not fall under art., 147
but under art, 132. Itis in consequence of one of the learned
Judges who decided that case having seen reason to doubt the
conclusion arrived at that this reference is made.

The question appears to me also to be not free from doubt,
and I was inclined to take the opposite view; having, however,
had the advantage of seeing the judgments written by my learned
colleagues Iernan and Muttusémi Ayyar, JJ., and having further
discussed the matter with them, I am content to accept the con-
clusion arrived at by them on the grounds on which their
decision is based.

I adhere to my opinion that, for the purpose of determining
whether instruments of the character under consideration con-
stitute charges only, as distinguished from mertgages within the
meaning of the Timitation Act, regard cannot properly be had
to the definitions of a charge and a mortgage in the Transfer of
Property Act, which was passed five years later than the Limit-
ation Act; nor to the fact that art. 147 in the latter Act may
possibly have been inserted in view to the intended enactment of
the Transfer of Property Act; and that the law of limitation

. previously in force in respect of mortgages, and changes in that

law in English Acts do not afford a basis for determination of the
question ; but these are not the grounds on which the conclusions
arrived at, and which I am prepared to accept, arve hased.

Obligations of, the character now under econsideration were
éntered Into, and recognized and enforced by the courts in this
Presidency for along series of years prior to 1877, and in the
absence of any express provision in the Iimitation Act of 1859
for suits to enforce a sale—the relief which was afforded to the

creditor by the courts Chetti Gaundan v. Sundawram Pillay(2)—

they svere dealt with under the general twelve years’ rule, the
distinction between a transaction by way of mortgage and an

J— s e ®,

(1) LL.R., 9 Mad., 218, @ 2 MILC.R, 51,
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Rasessiye hypothecation being clearly distinguished on the principle enun-
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ciated by Holloway, J., in the case last above cited ; and although

xeMansrra. the courts in a suit for that purpose would make a decres for the-
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sale of the pledgor’s interest in the land and for payment of the
debt out of the proceeds, this was done irrespective of any condi-
tion for sale contained or implied in the contract, and an implied
contract for such sale cannot, as I am now satisfied to hold, be
inferred from the fact that such contracts may have been entered
into by the parties with a knowledge of or even with reference to
the usual practice of the courts in the case of suits"brought for the
recovery of money under such contracts, and there is not any such
transfer of property or of dn interest in property as to constitute
the transaction a mortgage as distinguished from a charge in the
nature of a pledge or hypothecation not being & mortgage.
Parker, J.— I have nothing to add to the opinion I have
already expressed in A#ba v. Nanu(l). T am of opinion that the
instrument creates a charge and that art. 132 is applicable.

The second appeal was accordingly allowed and the decree of
the District Mdnsif restored.

APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, K., Chict Justice, and
My, Justice Parker.

THANGAMMAL (PraivTIFF), PETITIONER,

and

THYYAMUTHU axp orHErs (DEFENDANTS), RESPONDENTS*

(ivil Procedure Code, s. 622—S8mall Cause suit to vecover moncy paid by the }9lm'ntz’ﬂ”

in discharge of @ decree-debt against him and the defendants—JTur zszizmmz of Couré
“to godinto facts of former suit,

A guetl fowr persons, againes whom, togother with A, a money &ecrfe had beex‘;‘ .
passed in a previoussuit, to recover a proportionate part of a sum paid by A in diss
chargo of the decree-debt. Tvo of the defendants ploaded that they had not appomed
in the foxmer suit, and have been unnecossarily brought on to tho record by A:

Held, that tho Court had jurisdiction to inquire into the circumstances of the
provious suit. Suput Singh v. Imrit Tewari, I.LR., 6 Cal., 720, followed.

Peririox under s. 622 of the Code of Civil Procedure praying
the High Oomt to revise the decree of T. Kanagasabai Muda,har,

(0 I.L.IE., 9 Ma,d., 218. # Civil Revision Petition No, 107 of 1886,



