
10 .̂ Before a decree is finally made, tlie Subordinate Judge Giyana
wili be asked to return a finding upon tlie 9tli issue and upon tlie 
issue wheilier any and wiiat properties, not being endowments of SÂ ir̂ DHr 
%e Mutts,at Tiruppanandal and Benares and of the charities Kandasami 
or their accretions managed by the tambirans at those stations, 
have been held- by the Tamlsirans of Tiruppanandal on their own 
account; costs will be provided for in Ihe final decree. The 
finding called for will be returned within three months from the' 
receipt of this* order, when ten days will be allowed for filing 
objections.
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Before Sir Arthur J. H. Collinŝ  Ki., Chief Justice, and 
Mr. Justice Muttusdmi Ayym\

BAN Q -ASAM I (D efeitdant), A ppellaett, jggg^
July 21.and jggy^

MUTTUKUMAEAPPA (Plaiittifj?), E e s p o n d e n t .*

Limitation Act [Aet X V  of 1877), scli. I I , arts. 132, l i l — Tmmfer of Property Aei—  
Act I F  0/1882, ss. 58, 100—Hypothecation bond.

Tlie period of ifmitatioa for suits uijon typothecation bonds, widoli contain no 
power of sale, or efiect no transfer of property, executed before the Transfer of 
Property Act came into operation, is twelve years xxnder scli. II, art. 132, of the 
Limitation Act of 1877—Aliha v. N anu  (I.L.lS,, 9 Mad., 218) followed.

Fff!' lltjTrusAMi Aytak, J.— “ The transaction in suit appears to "be of the kind 
described in s. 100 of the Transfer of Properts'- Act, which defines ho-Rf a charge 
is created; ” but “ it seems to me that the Transfer of Property Act does not invest 
all prior hj^othecations with the rights and liabiHtiea arising from simple mort* 
gages, whether or iiot those transactions satisfy the refiuirements of the definition 
it contains of simple mortgages.”

S e c o n d  gppeal from the decree of J. Hope, District Judge of 
South Arcot, in appeal suit, No. 73 of lS84, reversing the decree 
of 0. Sury Ayyar, District Munsif of Cuddalore, in original suit 
No. 734 of 1883.

This was a suit to recover principal and interest due on a 
hypothecation bond, dated 1st J i&ie 1862, of which the terms are set 
out infra in the judgment of Kernan, J.

* Second Appeal, N o. S18 o i  18S4.



EAiTGAsiMi The defendant pleaded that the suit was barred by lin îtation  ̂
under art. 132, seh. II, of the Limitation Act of 1877.

KUKAitAFPA. The District Munsif held that that article governed the case 
and accordingly dismissed the suit. His decree was, however '̂ 
reversed by the District Judge on the ground that art. 147 and 
not art. 132 was applicable.

The defendant preferred this second appeal.
This second appeal came on for hearing before Ooliins, 0. J., and 

Muttusdmi Ayyar, J., who referred to the Full Benfih the question 
whelher twelve or sixty years is the period of Hmitation for suits 
brought on hypothecation bon^s executed before the Transfer of 
Property Aot, 1882, came into force.

Bdrmchandra Bdu Saheb for appellant.
Mr. 8%hramanyam for respond-ent.
The arguments adduced on this second appeal appear suffici­

ently for the purposes of this report from the judgments of the 
Court.

The Pull Bench (Ooliins, O.J., Kernan, Muttusdmi Ayyar, 
Brandt, and Parker, JJ.) delivered the following judgments

EjERNAisr, J.—The question for determination appears to me to 
be whether the document sued on, dated the 1st of June 1862, i® 
to be held a mortgage within art. 147, sch. II, of the Limitation 
Act of 1877, or a charge on land under art. 13?. I f  it is held 
to be merely a charge, then the suit is barred by limitation. If 
it is held to be a mortgage, then the suit is not barred.

The following is a copy of the instrument:—
“ Deed of hypothecation of brick-built house, house-ground, 

and backyard executed on 20th Yayyasi of the year Dhatu, corre­
sponding to 1st June 1862, to MuUigramampattu VydiaHnga 
Eeddi, residing in Tiruppapur in Cuddalore district, by us both, 
viz., (i) Kanakammal and (ii) Eanganayaki Ammal, widows of the 
deceased Virasami Naiker, residing in the said Village.

Having pledged to*̂ you this day, owing to our necessity, the 
brick-built house belonging to our deceased husband, Virasami 
Naiier, in the said village and bounded as follows ; north of the 
northern car street, east of Alappakkattan’s house, south of Pudu- 
teru, and west of the goldsmith *Yirabadran’s house, the amount 
(we have borrowed) is Es. 99f, made up of Es. 60, the piuoi- 
pal of the hypothecation bond executed by our husband, Virasami 
Naikex, on 21st Vayyasi, of Siddaxdhi (2nd June 1859) for Es. 60,,
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^nd interest thereon up to date, viz., Rs. 21| as per settlement Eaxgasami 
made touching the said document, and Es. 18| received hy us in MrTTti- 
cash this ^ay for our food expenses. W e  bind ourselves to pay lî uMAEA-ppA. 
jou  the said ninety-nine and three-quarters of rupees, together 
with interest accruing thereon at 1 per cent, per mensem, within 
seven years from this date aad take hack the hypothecation bond.

“ Thus we have execifted the deed of ĥ ’̂pothecation of house 
of our own accord.

+  Mark of K anakammal.
- f  „  E a.xganayaki A mmal.

witnesses.
(Signed) K . E agha^ulu N a ik e e— I know.
( „  ) K a n d a m p a l a y e m  M u d d u k e is h n a

• P 1.LLAI of the said place— I  know.
( „  )• V . N  a RAY AN A P i l l  Ai, writer hereof.”

Possession of the land was retained by the borrower and never 
delivered to the lendei. The terms of the instrument appear to 
me to do no more than create a charge or security for the debt 
on the land. In order to have effect given to the contract for a 
charge, the lender was entitled to file his suit praying to have 
the lands declared well charged with the debt and interest and to 
have the interest of the borrower in the lan*d sold and the debt 
paid out of the produce of the sale. The right of sale in such 
oases, and in cases where land was expressly pledged or hypothe­
cated, has been admitted always without question in this Presidency 
long before any legislation in respect to limitation was introduced.
Such right is constantly enforced, and also the corresponding right 

. of the borrower to enforce redemption by suit. After the Limit­
ation Act X I V  of 1859 came into force, it was held that such 
security or hypothecation bonds created an interest in immov­
able property under s. 12 of that Act, to whiob the period of twelve 
years was applicable— Chetti Gaundan v. Sundaram
• In  tliat-case it was however decided t^at the contract was not 

one of mortgage, but that it was one of hypothecation, the thing 
pledged, land, remaining with the pledgor wubject to the creditor’s 
claim. The court pointed out that, in the case of a mortgage, the 
mortgagee of land had the absolute property in . the land on the 
debtor failing to perform the condition of payment of the money 
secured by the mortgage, subject however to redemption.
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Hangasami In tliat case the instrument ran as follows, viz.,m ortgage, 
MuTTtr- executed to Chetti Gaundan by us,”  giving tlie names,

and states that the lands descrihed there are thereby mortgaged. 
It then stated the amount to be paid and the time of paymenl  ̂
and provided that if payment was not so made, the land should 
be sold to Chetti Gaundan for that ̂ amount. The form of the 
instrument in that câ e is a good representation of the ordinary 
hy: oihecation instrument vvhen possession is not given to the 
pledgee. Suoh instruments have never been treated by any of the 
com-ts in this Presidency as mortgages, and the case in Chetti 
Gaundan v. Smdaram Fillii(l) has been always acknowledgsd 
as explaining an essentiaL difference between a mere pledge or 
hypothecation of land and a mortgage of land.

The term mortgage not being defined in i;he Limitation Acts 
must be held to have been used in those Acts as bearing the 
meaning ordinarily attached to it by the course and practice of 
law. In Coke on Littleton, s. 332, it is stated: “  If a feoffment 
(conveyance) be made on condition that if the feoffor pay to the 
feoffee at a certain day, of say £40 money, that then the feoffor 
may re-enter (on the lands) ; in this case the feoffor is called tenant 
in mortgage, which is as much to say in French as mortgagor and

 ̂ 'I
in Latin mortuum vcrdiumJ’ In the note to s. 332, after' referring 
to the origin of the term mortgage, it is said; “ now it is so called 
mortgage, for tbe reason given by Littleton, and also to distin­
guish it from that which is called vkmn vadnmi,  ̂quia mnquam 
morHiir’ As if a man borrow £100 of another and make an 
estate of lands unto him until he hath received the said sum 
of the issues and, profits of the land—so as in that case, neither 
money nor land dieth or is lost and therefore it is called vivum 
vadium”

In Coke on Littleton, s. 838, it is stated : “  as a man may make 
a feoffment in mortgage, so a man may make a gift in tayle in 
mortgage, and a lease ̂ for term of life, and for te^n> of yeafs 
in mortgage’ ’-p-see Coote on Mortgages, 4th edition, pp. 1 to 10, 
which refers to Bacpn’s Abridgment and many other authors 
on the subject of mortgage ; Blackstone, vol. 2, pp. 157-8; and 
various books of Precedents in conveyancing.

In Watkins’ Conveyancing by Mansfield, chap. 19, on Equity 
of Bedemption, it is said mortgages are of two kinds—first, T^en a 
man borrows money of another and grants Mm an estate to hold

(1) 2 61.



until file rents and profits shcall repay tlie sum borrowed, this is ijAN-G.wAMr
usifally called a Welsh mortgage; but tb.e most usual and com-
mon form of the mortgage is, seoondlj, when a man borrows of
Another a apecifio sum and grants Mm an estate for the whole or part
of his interest as in fas or for term of years on oondition that if
the mortgagor shall repay the mortgage money on a certain day
named in the deed, then Ihe mortgagor may re-enter on the estate,
or, as is now more usual, that the mortgagor shall re-convey the
estate.

It is, therefore, quite clear that an essential of a mortgage 
(except an equitable mortgage) aljyays has been that some interest 
of the mortgagor in the lands shall Be transferred by the mort* 
gage to the mortgagee.

In this case no interest in the land was transferred. When 
the amount secured by a mortgage is not paid on the day named 
in the mortgage, the estate of the mortgagee became absolute at 
law, subject, of com’se, to be redeemed in equity by the mortgagor.
But it is open to the mortgagee to file a suit in equity against 
the mortgagor, either for foreclosure or sale. The decree for 
foreclosure directed an account to be taken of what was due on 
the mortgage, and, on payment of that sm^” and costs within a 
time fixed, that the plaintiff should re-oonrey the estate, biit in 
default of such® payment the mortgagor should stand barred and 
foreclosed from all right, title, interest, and equity of redemption 
in the mortgaged' premises—see 1 Seton on Decrees, p. 364.
This right of foreclosure was attached to a mortgage as above 
described alone, and not to a security on the land which was a 
mere charge thereon not secured by transfer of any interest in the 
land.

Article 14-7 of sch. II  of the Limitation Act, 1877, refers 
to a mortgage and to suits for foreclosure, and in my judgment 
Uoes not»inalude a charge such as that created by the instrument 
sued on in this case which creates merely a chcirge on the land.
Other cases are, I  believe, awaiting the dgcision of this case, the 
facts of which show that there was a mere pledge of the lands 
without possession and without any transfer of any interest of the 
mortgagor. To such cases in *my judgment art. 147 does not 
apply. Article 132 applies to this case and to all cases of more 
hypothecation of the land without possession and without any 
trfĴ nsfer of any interest of the mortgagor therein.
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RANGisiair The Transfer of Property Act, 1882, does not apply^to thê  
instrument sued on in this case, and I have not, therefore, referred 

suMAEAPPA. to that Act. I may, however, say that the definition of-mortgage 
given by s. 58 is in accord with the meaning of the term mort­
gage, as expressed on the authorities I have above referred to. 
The term mortgage has not, as I am informed by one of the 
Court interpreters, any corresponding v&nacular term denoting a 
tramfer of land as security. The vernacular word used, as I am 
informed, means literally only “ secmity bond or pledge of land.” 
Transfers of land are of course made by natives as security, but 
they are mortgages.

r

I  am unable to agree with the decision of the Allahabad High 
Court in 8hib Lai v. Ganga JPrasadil), I  cannot see that the 
instrument sued on was a transfer of any interest of the pledgor 
in property to the pledgee as security. It was not, therefore, a 
mortgage,

I agree with the conclusion arrived at by the Bombay High 
Court in Lallubhdi v, Ndran (2).

M u ttu sa m i A y y a e , J.—The suit, which is the subject of this 
second appeal, was ^Drought by the respondent upon a hypothe­
cation bond execu£ed on the 1st June 1862 for R s. 99-12-0, 
The document is termed a hypothecation bond; it stipulates for 
repayment of the debt in seven years and secures the debt on the 
property hypothecated. The appellant pleEwied inter alia limit­
ation in bar of the claim. The District Munsif upheld the 
contention on the ground that art. 132 and not art. 147 was 
applicable to the case. On appeal, the District Judge considered 
the art.- 147 and not art. 132 was the one that applied. He 
observed “ the suits contemplated by that article, viz., suits for 
foreclosure or sale are not such as can be brought by a mortgagee 
in possession, but only by simple and conditional mortgagees. 
This is the law as annotoced by the Transfer of Property Act, 
s. 67, and although this enactment is subsequent to the Limitation 
Act X V  o f 1877,1 consider that it must be held to explain any­
thing that is doubtful in the latter as to the matter at isaue.’  ̂
The question referred to the Full Eench is whether twelve or sixty 
years is the period of limitation for suits brought upon hypethe-
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cation, bonds executed before tlie Transfer of Property Act came Ban&isami

into  force. Muttc *
Article 132 prescribes twelve years from the date wlien the ki-mahappa, 

**nioney sue.d for becomes due for a suit to enforce payment of money 
charged upon immovable property. Article 147 prescribes sixty 
years for a suit by a mortgagee for foreclosm’e or sale. Article 
148 prescribes sixty years for a suit against a mortgagee to redeem 
or recover possession of immovable property mortgaged. The 
substantial question then for consideration is whether the hypothe­
cation bond in suit operated to create only a charge on immov- 
aole property or a simple mortgage within the meaning of the 
Transfer of Property Act, s. 58, cl. 6. *

The transaction is, I think, clearly not a simple mortgage 
as defined in s. 58 of that Act. There is neither the transfer 
of property mentioned in that section, nor a special agreement 
whereby the creditor acquires a power to  ̂sell the hypothecated 
property on default of payment according to the contract. On 
the other hand the transaction in suit appears to be of the kind 
described in s. 100, which defines how a charge is created. It was 
argued that the courts used to sell the hypothecated property at 
the instance .of the creditor, and that a powsr to sell on default 
might be taken to be inherent in every contract of hypothecation 
made prior to* 1882; but it must be remembered that the power 
contemplated by Transfer of Property Act, s. 58, cl. 6, is a power 
to sell otherwise than through the intervention of a court of 

, justice, and that if the com't directs a sale in the case of a 
hypothecation bond, it is for the reason that it is the only mode 
in which the amount charged on immovable |)roperty can be 
realized.

It is true that, under the Transfer of Property Act, simple 
mortgages operate to create for the mortgagor a right to redeem,
«and for,the mortgagee a right to ask for an order for %ale, and 
that a suit by the one to redeem and a suit bŷ  the other to sell 
are governed by arts. 148 and 147 respectively; but the Act has 
no retrospective operation and prior transactions muSt be inter­
preted according to the intention of the parties at the time they 
were concluded. It is also trul that wo must look to the law in 
force at the date of the suit for the remedy that is available, but 
it is necessary that the right in respect of which the remedy is 
prescribed must exist as an incident of the particular transaction
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k« gasami Bouglit to enforce. It seems to me that tlie Transfer
«’■ ' of Property Act does nob invest all prior hypotliecations with t<3ie

xuMAE-u’i'A. rights and liabilities arising from simple mortgages whether or
not those transactions satisfy the requii’ements of the definition it 
contains of simple mortgages. .

As observed in Macpherson on Mortgages, the earlier regula­
tions in this Presidency "did not profess to îiitroduce new principles 
of law, and may, therefore, be presumed to be an embodiment of 
the law which was foimd to prevail in this country when they 
were passed. It is stated in Strange’s Hindu Law, vol. I, p. 
288, that hypothecation was a ]transaction long known in this 
country under the name of Diishtabandaka. According to the 
decisions in Kadarsa Rautan v. Ravkih JBihi(V), Golla Chinm 
Guruvuppa Naidu y. Kali AppiaK Naidu{2), Sadagopa Charii/ar 
V. Buthna MudaU{Z), the transaction was"'held to create a lien or 
charge on the property hypothecated, and the remedy was con­
sidered to be a decree for the sale unless the debt was satisfied 
within a given time. The question was considered by Mr. Justice 
Parker and myself in Ah'ba v. 2V((m{4), and I still adhere to 
the opinion which was then expressed, viz., that it is art. 132 
that governs suits like the one before us.

T h e  Ch ief  Justice .— X concur,

B randt, J.—The instrimient, which wo have %o consider is 
styled an “ adaimana pattiram, ’̂ a pledge-bond or security 
bond; it bears date the 1st June 1862'and recites the advance 
of a sum of money in the year 1880 to the deceased husband of 
the executant, and the pledge of certain immovable property as 
eecurity for that loan, and declares that, in consideration of the 
amount then due on settlement of accoimts on the footing of that 
debt and of a further advance, the executant covenants to pay the 
principal^and interest at a rate stated within seven years, and con­
cludes with a clause to thp eifect that on payment of tly3 principal ̂  
sum and interest-the debtor shall receive back the instrument.

The question to b& determined is whether this instrument 
creates a charge only on the land pledged as distinguished from a 
mortgage in the sense in which those words are used in the Limit- 
ation Act of 1877, in which case the suit as a suit, to eiiforcs
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payment of money cliarged on iinmovable propei-ty is baiTed ilvn’gasami 
under art. 132, scli. II, of tlie A ct; or is it a suit by a mortgagee mutVc- 
for sale tp wliicli art. 147 applies? E.uHAEAPrA.

The personal covenant to pay may be left out of consideration, 
tlie only relief sougbt being the realization of the money claimed 
by sale of the land.

It has been held by  ̂ Divisional BencS of this court in Aliha 
T. I{anu{l) that a suit of this nature’ does not fall under art. 147 
but under artj 133. It is in consequence of one of the learned 
Judges who decided that case having seen reason to doubt the 
conclusion arrived at that this reference is made.

The question appears to me also to be not free from doubt, 
and I  was inclined to take the opposite view; having, however, 
had the advantage ©f seeing the judgments written by my learned 
colleagues Keman and Mnttusami Ayyar, JJ,, and having further 
discussed the matter with them, I am content to accept the con­
clusion arrived at by them on the grounds on which their 
decision is based.

I  adhere to my opinion that, for the purpose of deteimining 
whether instruments of the character under consideration con­
stitute charges only, as distinguished from mortgages within the 
meaning of the Limitation Act, regard cannot properly be had 
to the definitions of a charge and a mortgage in the Transfer of 
Property Act, which was passed five years later than the Limit­
ation A ct; nor to the fact that art. 147 in the latter Act may 
possibly have been inserted in view to the intended enactment of 
the Transfer of Property Act; and that the law of limitation

• previously in force in respect of mortgages, and changes in that 
law in English Acts do not afford a basis for determination of the 
question; but these are not the grounds on which the conclusions 
arrived at, and which I  am prepared to accept, are based.

Obligations oi the character now under consideration were 
entered fate?, and recognized and enforced by the courts in, this 
Presidency for a long series of years prior to 1 ̂ 77, and in the 
absence of any express provision in the Ijimitation Act of 1859 
for suits to enforce a sale—the relief which was afforded to the 
creditor by the courts CJieiti Qaundaii v. Simdaram Pilknj(2)— 
they ,were dealt with under the general twelve years’ rule, the 
distinction between a transaction by way of mortgage and̂  an
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Ran GAS AMI Iiypotlieca îoB being clearly clistinguislied on tlie principle ^nun- 
jMuttu elated by Holloway, J., in tlie case last above cited ; and although 

kumauai’pa. the courts in a suit for that purpose would make a decree for the- 
sale of the pledgor’s interest in the land and for payment of the 
debt out of the proceeds, this was done irrespective of any condi­
tion for sale contained or implied in the contract, and an implied 
contract for such sale cannot, as I  am now satisfied to hold, be 
inferred from the fact that such contracts may have been entered 
into by the parties with a knowledge of or even with reference to 
the usual practice of the courts in the case of suits''brought for the 
recovery of money under such copatracts, and there is not any such 
transfer of property or of an interest in property as to constitute 
the transaction a mortgage as distinguished from a charge in the 
nature of a pledge or hypothecation not being a mortgage.

P a e k e r , J.— I  have nothing to add to the opinion I have 
already expressed in Alikt v. iVrtww(l). I am of opinion that the 
instrument creates a charge and that art, 132 is applicable.

The second appeal was accordingly allowed and the decree of 
the District Mlinsif restored.
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before Sir Arthur J. E. GoUim, Kt., Chief Jusiice, and 
Mr. Justice Parker.

M w c^n. THANGAMMAL (P lain tiff), P etitionee ,

and
THXYAMUTHU and  others (D efendants), E espondents/'*

(Jixil Frocedme Code, s. 622— Small Causo suit to mover money paid hy the plaintijf 
in discharge of a dccrce-delt against him and the defendants— Jurisdiction of CoiO'l 
to i/orinto facts of former stiit.

A  sued foui* persons, against whom, togotlior witK A, ca money SocrEc had liceii 
passed in a previououit, to recover a proportionato part of a sum paid by A  in dis  ̂
ctiargG o£ the decree-debt. T^o of the defendants pleaded that they had not appeared 
in the foimef suit, and have been unnecessarily brought on to the rccord hy A : 

Seld, that the Court had j urisdiction to inq̂ uire into the circumstanoos of the 
previous suit. Sujnnt Singh v. Jmrii I.L .E ., 5 Oal., 720, followed.

P e t it io n  under s. 622 of the Code of Civil Procedure praying 
the High Court to revise the decree of T. Kanagasahai Mudaliarj
-------------------------- --------fV^---- ■ ■ ■.................. ............................. ........ .....................  ̂ __
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