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APPELLATE CIVIL,
Before My. Justice Muttusdmi Ayyar and Mr. Justice Parker.

SUBRAMANYAN (DerexpanT No. 1), APPELLANT,
and

KALT anp orHERS (PLaINTIFFS A¥D DEFENDANT No. 2), RESPONDENTS. ¥

o
Malabar Law—Suit against karnavan and senior female member of a tartvad— Evidence
of inlention to sue defendants as gepresentatives of the tarwad.
L

The karnavan and senior femalo member of a Malabar tarwad executed a hypo-
thecation bond, on which a suit was brought against them asking for the sale of the
tarwad property. The defendants had represented the tarwad in other suits, but
were not in this case expressly sued in represemtative capacity. 'The plaintil ob-
tained a decree :

IHeld, that the decree was binding on the tarwad.

SEcoxD appeal against the decree of H. M. Winterbotham, Acting
District Judge of South Malabar, in Appeal Suit No. 977 of 1885,
modifying the decree of P. Govinda Menon, District Mansif of
Chowghat in Original Suit No. 336 of 1885.

The plaintiffs, who are members of a Malabar tarwad, sued to
set aside the sale of certain land in execution of a mortgage decree
obtained in Original Suit No. 460 of 1881 by defendant No. 1
against defendants Nos. 2 and 3, being respectively karnavan
and the senior female member of the plaintifi’s tarwad. It was
admitted that the land sold was the property of the plaintifi’s
tarwad. But it was denied by the plaintifis that the decree in
question had been obtained against the proper representatives of
the tarwad as such, so as to bind the junior members. _

Defendant No. 2 did not appear.

The District Mtasif dismissed the suit, but his decree was, so far
as coneerneds the property involved in this second appeal, reversed
by the District Judge on the ground that the decred in question
had not been passed against the defendant ps representing the
tarwad.

Defendant No. 1 preferred this second appeal.

Sankaran Ndyar for appellant cited Kannachi v. Ndrdyana
(LL.R., 8 Mad., 491), and relied on evidenes, showing that
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Srmmmum defendants Nos. 2 and 8, who had executed the mortgage sued on -

Imm

in Original Suit No. 460 of 1881, had generally represented the
tarwad in suits, .

Gopals Ndyar for respondents argued that the mortgage-
decres was not passed aghinst the judgment-debtors in any repre-
sentative capacity.

The Court (Muttuqémml Ayyar and Parker, JJ.) made the
following

OrpER :—*“ It appears from the decree in Original Suit No. 460
of 1881 that the plaint prayed for the sale of tarwad property.
This is evidence of an intention on the part of the appellant to sue
the dofendants in that case as representatives of the tarwad. In
Kannachi v. Ndrdyana(l) there was only a decree for rent against
two members of the tarwad. Nor did it appear from the proceed-
ings in that suit that the plaintiffs sought to obtain more than
a personal decree.  Though defendants Nos. 2 and 3 in the case
before us joined in the execution of the hypothecation bond on
which Original Suit No. 460 of 1881 was brought, it does not
necessarily imply that they were not intended to be sued in their
representative capacity. It is true that the decree'is not in terms
against the representatives of the tarwad, but the proceedings show
that the appellant intended to hold the tarwad responsible for the
debt through its karnavan and the senior female.

“ We shall therefore ask the Judge to return a finding on the
second issue, viz., whether the decree debt in Original Suit No. 460
of 1881 was contracted for purposes binding on the tarwad.”

. The issue having been found in the affirmative, the Court on
rehearing this second appeal set aside the decree of the District
Judge go far as it reversed that of District Mtnsif which was
accordingly restored.

(1) I|LDRC, 8 B;[atd‘, 491‘




