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on the conditions of the lease being strictly carried out, but as
the defendant had departed from them, he wus justified iu treat-
ing the rent withheld and not tendered as a set off against his-
own debt to the defendant. The defendant has by his conduct
altered the arrangement under which he held the property : and,
as a consequence, the plaintiff is entitled now to come in and claim
an account from him. Thus, whether or not the Courts below
were right in holding that possession could not be recovered
within the fixed term, it would seem that the plaintiff had a
right to have an account taken in this suit.

In iy opinion, therefore, this appeal ought to be dismissed
with costs.

Appeal dismissed.

Before Sir Richard Garth, Ki., Chief Justice, and My, Justice Ponlifaz,

FUZLUDEEN KHAN (Pramnriee) v. FAKIR MAHOMED KHAN
(DErenDANT),*

Registration Acts ¢ VIII of 1871), ss. 48, 50; and (III of 1877), ss. 48, 60
~Innocent Purchaser— Possession - Notice.

*Per Garra, C. J.—Thé only rensonable construction of s. 50 of Act VIII
of 1871 is, that where property under the value of Rs. 100 is purchased by
two innocent purchasers, the one by a registered and the other by an unregis-
tered deed, nnd there is no fraud shown, or other circumstunces which in
equity would protect the unregistered purchaser against the registered, the
title of the latter shall prevail.

" The section contains no such qualification, as that a purchaser under an
unregistered deed, who has obtained possession, would lave priority as against
a subsequent purchager under a registered deed, and the Courts are not af
liberty o import such a qualification into the section.

Per PonriFex,  J.—8ection 50 is intended to apply to the case of two
inmocent purchasers, giving the preference' to the one who has. talken the
greater precaution to secure his title, but is not intended to apply to the cage
of 5 subsequent purohaser who registers, but who, ot the date of his purghase,
had: actual notice of a prior unregistered purchase.

* Appeal under s, 15 of the Lotters Patent oguinst the decree of Ml',-
Justice Tottenham, dated, the 16th Soptember 1878, in Appeal from Appellate
Decree No. 942 of 1878,
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The words relating to posseasxon found in s, 48 are merely intended ns o 1879
declaration of the law limiting the operation of oral alienations, sud of declar- “Fuzrungmw
ing the lnw with respect to them, by laying down that the only oral alienations, “““
of whioii the law can tale notice in competition with reglsteled instraments, Faxre Mano
are those which ara properly established by evidence of possession, nm KHA‘?'

TEE plaintiff, alleging that he was the owner of a certain jote,
which he had purchased from the defendant No. 2 uuder a
registered deed, dated Cheit 1282 (March 1876), brought a suit to
recover rent from the defendant No. 1, who was in possession,
stating that the defendant No. 1 had already attorned to him by
paying rent in 1283 (1877). ‘

The defendant No. 1 denied that he was a tenant of the
plaintiff’s, and stated that he had been in possession of the land
for upwards of twenty years ; that he had purchased the jote from
defendant No. 2 on the 2nd Pous 1282 (16th December 1875);
and that the deed was unreglstered, as the property was of less
value than Rs. 100.

The Munsif declined to try the question of title between the.
plaintiff and defendant, but dismissed the plaintiff’s suit, on the
ground that the plaintiff had never yet received rent from the
defendant, and that, therefore, the relation of luudloxd a.nd ten=
ant did not exist between them,

The plaintiff appealed to the District J udge, who held, thnt

_the question of title ought to be gone into, and that, on  this
point, the plaintiff was entitled to succeed, on the ground that’
his kobala, being o registered one, took precedence over the
kobala of the defendant’s, which was unregistered, and thaé
being 80, he gave the plaintiff a decree for the rent demanded.

The defendant appealed to the High Court.’
Moonshee Serajul Islam for the appellant,

* Baboo Issur Chunder Chucherbutly for the réépbh&éﬁiﬁ-,
The judgment of the Court was delivered by

TorTENHAM, J. (who, after stating. the -facts of the case,
continued) :—The lower Court has omxtted to’ try the: question,
whether or not the defendaunt’s kobaln., whmh was prior to: the
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1879 plaintifs, was genuine or not; but seems to take it as a matter
Fuggﬂ:ﬂﬂ of course that the registered deed, though subsequent in date,
v. must prevail over the unregistered one. The property convey.
It‘&:;;nxl\g.‘\\:? “ed being of less value than Rs. 100, the registration of the
deed of conveyance was optional, but s. 50 of Act VIII of 1871
provides, that documents falling under cls, 1 and 2 of s 18

shall, if duly registered, take effect, as regards the property com-

prised therein, against every unregistered.document- relating to

the same property, and, hot being a decree or order, whether

such unregistered document be of the same nature as the re-
gistered document or not. No doubt, if this section is to be con+
straed literally, then it is immaterial to decide whether the
previous unregistered kobali was genuine or not, since the
latter document having been registered would take effect against

it ; but it seems to me impossible to apply this section literally,

for the effect of so doing might be this, that A, being owner

of a certain property of a value less than Rs. 100, might sell it

to 3 by an unregistered deed; and, subsequently, C, who

had no interest whatever in it, might sell the, same property to

D, and registér the deed. If s. 50 of the Registration Act

is construed and applied literally; the deed of sale from ¢

to D would prevail over that executed -by the real owner.

This could not have been the intention of the legislature,

The only reasonable construction appears to me to be, that of

two deeds being in all other respects of equal force, the regis-

tered one shall take effect in preference to the unregistered one,—
—that is to say, when the person 'who executed the registered

deed had power to execute it, and to oarry outits provisions’;

but when s man sells his property of value less than Rs. 100

by an unregistered deed, that deed will, it appears to me, give

a valid title, and the title of the .vendor will cease from the

date of its execution. Therefore, he will have no power to
reconvéy the same property three months later to anothér
person ; now it appears to me necessary in this case to inquire,
whether or not the kobala set up by the defendant is genuine or

- mot, On this point there has been no trialin either Court, and the

casé must, therefore, go back to the first Court for a-trial upon

that issue, and the deerees of the lower Courts will be set asids.
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The plaintiff appealed under 8. 15 of the Lietters Patent. 1879

TuzLupekN

Baboo Issur Chunder Chucherbutly for the appellant.—The = Kaax

case should not have been remanded. My kobala being register- Faxr Maro-
ed ought to have had precedence over the unregistered kobala ™*° Kaax,
of the defendant ; and it is 8o, even when registration of the deed
is optional— Gooroo Dass Dan v. Kooshoom Koomaree Dassee (1),
Gobind Chunder Roy v. Poorno Chunder Sein (2), Mofuzel
Hossein v. Golam Ampiah (3), Shama Charan Neogi v. Nabin
Chandra Dhoba (4), Soodharam Bhuttacharjee v. Odhoy
Chunder Bundopadhya (5); and see Mr. Justice Macpherson’s
judgment in the case of Shaikh Ryasatulls v. Doorga Churn
Pal (6).

. Moonshee Serajul Islam for the respondent.-—Section 50 of
Act VIIT of 1871 does not apply. My deed is of priordate to
the plaintiff’s. I held possession of the property, and when the
property was sold. to me, my vendor had nothing left in him to
gell to the plaintiff. The plaintiff never had possession ; and
there are cases to show that an unregistered deed, accompanied
by possession, is good against a subsequent registered deed.
See Kirty Chunder Haldar v. Raj Chunder Haldar (7)." The
question of possession ought always to be taken into considera-
tion—Narain Dossv. Qunga Ram Dharah (8), Nursingh Foorkaet
v. Bikrum Majee (9). [Baboo Issur Chunder Chuckerbutty—
These are all cases under s. 48.] \

GarTH, C. J.~In this case we are unable to agres with the
the learned Judge of this Court. The suit was brought by the
_plaintiff to recover the rent of a jote from the iyot-defendant,
upon the ground, that he had purchased the estate of the
defendant’s landlord. The plaintif’s. purchase, as to which
there was no dispute, was. effected by a dead of sale dated in
Cheit 1282 (March 1876), which was duly. registered. . It i

(1) 9W. R, 547, (6).10 B. L. R, 380,

(2) 10 W. L&, 36. (6) 15 B. L. R., 296,

(8 10W. R,19;8.C,10B, L '(7) 22 W. R, 278.
R., 381. (8) 20-W. R.,287.

(4) 6.B. L, ti,, APp.-1, £9) 14 W. R.. 250.
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1879 found as a fact by the lower Court, that for some time previous
Foze. o to the exscution of this deed, the defendant had been the tenant
— of the property under a kabulint, which he had given to the
ARIR MAro-

mup Kuaw, father of the plaintiff’s vendor, and had since paid rent to
the latter in accordance with the kabuliat. The defendant’s
case was, that, by another deed of sale, dated in Pous 1282
(December 1873), two months prior to the plaintiff’s deed, the
landlord had conveyed the same estate to him, the defendant;

but this bill of sale was not registered.

Upon these facts the District Judge held, that the plaintiff’s
registered deed must prevail agninst the defendant’s deed which
was nob registered, and he made a decree in the plaintif’s favor
for the rent claimed. .

. The learned Judge of this Court considered, that the District
Judge was wrong. He suys, that 8. 50 of Act VIIL of 1871
ought mot to be construed literally, and that, if the defendant's
bill of sale in this case was really executed before the plaintiff’s
bill of sale, the vendor’s right to make a conveyance of the
same property to the plaintiff or to any oric else, was at an end,
and that in that case nothing passed to the plaintiff by his deed,
whether it was registered or not.

The learned Judge, therefore, remanded the cage to the Dis-
trict Judge to determine the question, whether the defendant’s
deed was genuine, with an intimation that if it was so, the defend-
ant onght to succeed.

I cannot agree with the learned Judo'e in the construction

_which he has thus put upon s, 50 of Act VIII of 1871, and it
appears to me that if that were the right construction, the
section would be virtually inoperative.

It is perféctly true, that s, 18 of the Act leaves it optional
with purchasers, when the value of the property purchased is

- under Rs. 100, to register their deeds or not; but if they elect
not to register, I think that the Act intends, that they shall- be
subject to the risk (under s, 50) of having their title displaced
by a subsequent innocent purchaser without notige, whose
conveyaunce is duly registered. .
It seems to me that the only reasonable construotion of ‘s, 50

"is, that where property under the value of, Rs, 100 is pure
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ohased by two innocent purchasers, the one by a registered, and 1879
the other by an unregistered deed, and there is no fraud shown, FuzLunin
or other circumstances which in equity would protect the un- N
rvegistered purchaser against the registered, the title of the munKuax.
latter shall prevail.

This appears to have been decided by several cases in this
Court, to which our atteution has been divected.

Thefirst wasthe caseof Gooroo DassDan v. Kooshoom Koomaree
Dossee (1), decided under s. 68 of Act XVI of 1864, which
contains a similar provision tos. 50 of Act VIII of 1871, In
that case it was held, that the defendant’s registered deed, thongh
subsequent in date to the unregistered deed of the plaintiff,
must have the priority.

This ruling was followed in the case of Gobind Chunder
Roy v. Poorno Chunder Sein (2), which is a decision to the same
effect under the same Act, and by the case of Soodharam Bhut-
tacharjee v. Odhoy Chunder Bundopadhya (3), decided under
8. 850 of Act XX of 1866, which is similar in terms to s, 50 of the
Act of 1871, and the ressoning of the Judges in the case of
Shaikh Ryasatulla v. Doorga Churn Pal (4) is also o the
same effact.

The same point has been decided in the same way under the
Act of 1871 by the High Court of Bombay in the case of Panha.
Khumaji v. Fatta Upaji (5).

Against this current of authorities the only case in point to
which we have been referred, is a decision ¢f Glover, J., in
Narain Doss v. Gunga Ram Dharak (8), which, though, no
doubt, directly contrary to the rulings above referred to, appem-i!
to have proceeded upon a wisapprehension of the true meaning
of the judgment in the case of Nursingh Poorhaet v. Bikrum
Majee (7).

This latter case, which was decided by Jackson -and Dwarka-
nath Mitter, JJ., proceeded, not upon s. 50, but upen &. 48, of

(1) 9 W. R, 647, (4) 16 B/ L. R., 296.
(2) 10 W. R, 36. (6) 12 Bom.H. 6. R., A, G;, 179
(8) 10 B. L. B, 380, (6) 20-W. R.; 287,

(") 14 W, R, 260,
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187 the Act of 1866 ; that section is similar in terms to 8. 48 of the
Fu%vnmm Aot of 1871, and it does unot apply to the case of two deeds con-
e veying the same property, one registered and other not, but to

F&’;ﬁ:‘é‘f&‘;‘," the case of an oral agreement for purchase coupled with posses-
sion of the property ou the one haud, and a subsequent regis-
tered deed relating to the same property on the other.

An oral agreement for the sale or letting of land, coupled
with possession, is protected by s. 48 as against a subsequeut
registered deed; and there is good reason in this, becanse an
oral agreement is, of course, not capable of registration, whereas
the purchaser under a written conveyance can always register
it, if he pleases, and so give the public notice that he has become
the purchaser. The law does not oblige him to register, but
if he omits to do so, he runs the risk of having his title displaced

" by a subsequent registered purchaser without notice.

Another cnse, Salim Shaikh v. Boidonath Ghuttuch (1), de~
cided by Jackson and Markby, JJ., arose also under s. 48 of
Act XX of 1868, and is, theréfore, inapplicable to the present,

It cartainly seems to have been the opinion of Mr, Justice
Markby, in more than one of the authorities to which we have
referred, that a purchaser under an unregistered deed, who has
obtained possession, would have priority as against a subsequent
purchaser under a registered deed; and this point appears to
have been directly decided by the same learned Judge and Mr,
Justice Prinsep in an unreported case, Special Appeal No. 1122
of 1876, but I doubt whether this doctrine (stated broadly) is
in accordance with the provisions of s, 50 of the Registration.
Act. That section certainly contains no qualification of the
kind, and I consider that the Court is not at liberty to import
one. _

If, indeed, it could be shewn, that the subsequent purchaser
nnder the registered instrument had notice of the couve‘yaucej
by ‘the prior unregistered deed, then the equitable doctrine
which obtains in like cases in England, and which is explained
in the case of Le Neve v. Le Neve (2), might prevent the

(1) 12 W.R, 217; 80, 3 B. L, R, 812. ’
(2) 3 Atk, 646; and 2 White snd Tudor's L. C..34.
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registered Purchaser from asserting his rights ngainst the unre- 1679
gistered under s.-50. Fuzrupres
But in this case no guestion of equity, nor of the defendant o
having been put into possession under his alleged deed, avises. F‘mg‘lgn[&!;?-
g been-pu T on under his allege , Avises.
No suggestion of the kind was made by the defendant in
either of the lower Courts, -and the possession which he held,
after the deed was executed, was perfectly consistent with his
previous position ag teuant to the plaintif’s vendor under his
own kabuliat,
That kabuliat was produced at the trial by the plaintiff’s ven-
dor himself, and this fact is directly opposed to the defendant’s
contention, because, if he had purchased the property homestly
by a bill of sale, the kabulial, which he had previously given ,
ought in regular course to have been returned to him,
We must take it, therefore, that the case with which we have
to deal now, is one between two innocent. purchasers, one of
whom has, and the other has not, registered his deed of con-
veyance, and I think that the only reasonable way in which we
can give any effect to the provisions of s. 50 is by allowing the
plaintiffs registered deed a priority over that of the defendant.
As my learned brother is also of this opinion, the judgwent of
this Court -will be reveised, the judgment of the lower Court
will bo restored, and the plaintiffs suit will be deereed with
costs in all the Courts,

Pontirex, J.—This Letters Patent appeal raises an import-
ant question upon s, 50 of the late Registration Act, upon
-which there has been a conflict of decisions, and as that section
has been re-enacted in the same terms by s. 50 of the present
Registration Act,’ III of 1877, it is advisable to consider its
scope and operation carefully.

In the present appeal, the defendant (respondent) Wwas
originally the tenant of a certain jotedar, but he alleges -thas
‘he purchaged the jote-right from the jotedar by s deed-of sale,
dated Pous 1282 (December 1875), for less than Rs. 100, which
deed—registration being optional—was not registered,

The plaintiff (appellant) satisfactorily proved a deed of sale
to himself from the jotedar, dated Cheit 1282 (March 1876), or

46
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1878 {wo months subsequent to the defendant’s alleged purchase.
Fuzaouny The plaintiff’s deed was registered, although below the value of
FARTR”i\TMlo- Ra. 100,

sep Kuaw,  The plaintiff sued for possession, basing his title on the
words of s 60 of the Registration Act of 1871, which in effect
enacts, that any document, which “ may be registered,” although
it is not compulsory to vegister it under the Aect, ¢ shall, if duly
registered, take cffect as regards the property comprised therein
aguinst every unregistered document relating to the samo
property 3” and under that section, it was contended broadly on
behalf of the plaintiff, that, under no circumstances whatever,
can o prior deed, unregistered, prevail agninst a subsequent
deed duly registered, although ‘registration may be merely

optional, the property being of less value than Rs, 100,

The District Judge decided the case in favor of the plaintiff
ou this broad ground, but on appeal to this Court, Mr. Justice
Tottenham held, that s. 50 was not in all cases to be construed
striotly, and that it could not apply to the present case, because,
if the defendant could prove his conveyance, the common
vendor would have nothing left in him to convey to the plain-
tiff under the subsequent deed, which, thercfore, although
registered, could not operate upon the property. But inasmuch
a8 the defendant’s alleged conveyanee had not been proved in
the lower Court, Mr. Justice Tottenham remanded the case
to the first Court, to try the issue whether the defendant’s
kobala was a genuine instrument, in which case the suit was
to be dismissed. e '

Against that decision the plaintiff now appeals, and, in the
argument of his appenl, several decisions have been cited to
support his contention, that, under all circumstances, & regis-
"gered deed must prevail over a prior deed which has not been
registered. The decisions so cited are the following:— Gooroo
Dass Dan v. Kooshoom I{oomaree Dossee (1), Gobind Chunder Roy -
v. Poorno Chunder Sein (2), Mofuzel Hossein v. Golam Am~
biak (3), Shaikh Ryasatulla v. Doorge Churn Pal (¢), Panha’

Q) 9 W. R, 647, (3) 10 W. &, 196; 8.0, 10 B. L,
{® 10 W.R, 36, R., 381, o
(4) 15 B, L. R., 295,
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Khumeji v, Fatta Upaji (1), Soodharam Bkuttachm;ee v, 180
Odhoy Chunder Bundopadhya (2). 1""%“":’:“

Ou the other hand, several cases have been cited on behalf S
of the respondent as authorities to show that, with respect to ww Kuaw.
properties of less value than Rs. 100, a prior deed, coupled
with or followed by possession, will, although unregistered, pre-
vail against a subsequent deed duly registeredi The follow-
ing cnses were cited in support of this contention:—Salim
Shaith v. Boidonath Ghuttuck (3), Gourree Kant Roy v. Gri-
dhur Roy (4), Nursingh Poorhaet v. Bikrum Majee (5), Narain
Doss v. Gunga Ram Dharah (6).

And, in addition, we were furnished with the judgments of
Markby aud Privsep, JJ., in an unreported case (Speeial
Appeal No. 1122 of 1876), which do in fact lay down, that, where
the property is under the value of Rs. 100, a prior deed with
possession, although unregistered, prevails against a subsequent
deed duly registered. Mr, Justice Markby appears to have
founded his judgment on the case of Salim Sheikh v. Buidonath
Ghuttuck (8) and the cases there referred to. But that was a
case in which there was a conflict between & verbal or oral grant,
which from the nature of the case could not be registered, and a
subsequently registered document, and it was decided under s, ¢8
of Act XX of 1866, which was in the same terms as s, 48 of the
Act of 1871, but with this difference, that in the latter Act the
following words are added ¢ unless where the agreement or
declaration has been accompanied or followed by delivery of
possession.”

Mr. Jnstice Prinsep, in his judgment, also relies on the case of
Salim Shaikh v. Boidonath Ghuttuek (3), and adds—* Com-
paring & 48 with e, 50, L am unable to learn any valid reason for
any difference between an unregistered and an oral agreement

" both followed by delivery of possession, or why, when registration
is optional, such a deed should be placed at a disadvantage. In

(1) 12 Bom. H. 0, B, 179, © (4) 12 W. RB., 456,

(2) 10B. L. R, 380. . (5) 1¢ W. R,, 250,

(3)12W,R,,217;8.C,8B, L. (6) 20 W. R, 287,
. R, 812, '
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1878 other words, why, because such an agreement has been reduced
—I“_E;ﬁﬂ; to writing, it should not be at least as good as the previous state
Faxen MAton of the same transaction before the terms agreed on were fixed

mun Kuaw, and made certain by a permanent record.”

I am unable to follow this reasoning to its full extent, for
it seems to me to be founded oun the assumption that the words
relating to possession, which are found in s. 48 of the Act of
1871 and the present Act, were inserted for the protection of
oral alienees, whereas, in my opinion, they were inserted for
the purpose of limiting the operation of oral alienations, aud
of declaring the law with vespect to them. Section 48 of
Act XX of 1866 had provided, that all instruments duly regis-
tered should take effect against any oral agreement or declara-
tion. Yet that Act did not declare oral alienations to be
invalid to all intents and purposes, mor was it the object of
the Registration Acts to repeal the existing law which authorized
oral alienations of both moveuble and immoveable property
of any value, and whether voluntary or for valuable considera-

" tion, It, therefore, became necessary to qualify the too general
language of s, 48 of Act XX of 1866, aud; at the same time,
to declare the law as to oral alionations, which were not
intended to be affected, which object was accomplished by patch-
ing on a proviso to the section, Section 48 of the Aect of 1871
is applicable to all oral transuctions, whether voluntary or for
valuable consideration, and whether the property is moveable
or immovenble, and whether its value is over or under Ra, 100,

‘With respect to moveable property, and alienations by way -
of gift of immoveable property, possession had always been
requisite to complete the alienation, and as between a purchaser

- for value by deed, and & prior purchaser for value by oral
alienation, even if possession was not theoretically essential
(which may be doubtful), the fact of possession must always
have been a very material consideration, The insertion of the
words relating to possession in . 48 appears to me, therefore, to
have been merely intended as a declaration of the law limiting
the operation of oral alienations. It was in effect equivalent
to saying that, although the Rogistration Acts ave not intended
to intorfere with oral alienations, which, from the uature of the



VOL. V.] CALCUT'TA SERIES.

cuse, canuot be regisiered, yet the only oral alienations of

341

1879

which the law can take wnotice, in competition with registered Fu?ﬁaﬂ;

instruments, are those which are properly ‘established by evi-
dence of possession,

The insertion in s, 48 of the words relating to possession, in
fact rather detracts from, than adds .to, the security of oral
alienations, because, unless the oral alienee was in possession,
the Courts would now be excluded from considering any equity
which he might have against a subsequent alienee by registered
deed. '

As unlienations by deed for value, of immoveable property
below the value of Rs. 100, although unregistered, countinued
to be perfectly valid and effectual against the vendor or mort-
gagor, L think, that though it may have been intended- to
encourage registration of deeds, even where the property was
below the value of Ra. 100, it was not intended to deprive a
perfectly lawful and honest alienee of immovenble property of
any equities he might be able to establish agaiust a subsequent
alienee by deed duly registered. In my opinion, therefore,
words relating to possession, corresponding with those in s. 48,

were advisedly omitted from s. 50; for the insertion of such

words might have deprived an unregistered alienee for value,
Jbut without possession, of all such equities, even though the
absence of possession might be satisfactorily accounted for. I
cannot suppose that it could have been the intention of the
legislature, where registration was not made compulsory, to pro-
tect cases of fraud, or to effect by a side wind (s. 50) what they
had cavefully refrained from effecting directly, namely, not-
withstanding &, 18, to make the registration of all .alienations

. by deed practically compulsory. It seems to me, that precisely.

. the same considerations apply to the interpretation of s 50
as Courts of Equity have applied to the English Registration
" Acts of Middlesex and Yorkshive, By the Eunglish Acts, every
conveyance is to ¢ be deemed fraudulent and void against any
subsequent purchaser or mortgagor for ‘valuable consideration,
unloss registered as requived by the Acts” But an unregis-
tered deed, as agninst the vendor or mortgagor, is perfectly
valid and effectual, in the same way as an unregistered deed

AN
2.
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for value, of property below the value of Rs, 100, is in India
valid against the vendor or mortgagor 3 or in other words,
registration is iu both cnses optional, althongh the alieuee, if
his deed is unregistered, is subject to a possible penalty, which
in England only applies when there is a subsequent innocent
purchaser by registered deed, in which case preforeuce is given
to him. The words used iu the Iinglish Acts are at least as
strong as the language used in ss. 18 and 50. Yet, under the
English Acts, Courts of Equity held, that if they allowed a
purchaser for value, who had actual notice of a prior unregis-
tered conveyance, to prevail against it by registering his own
gubsequent deed, fraud, instead of being prevented, would be
protected. For a snbsequent purchaser would, by registration,
be enabled to defraud n prior purchaser of that title which the
subsequent purchaser, at the time of his own purchase, knew,
was lawfully in the prior purchaser—Jolland v. Stainbridge (1).
Lord Eldon, in Davis v. Earl of Strathmore (2), has pointed out
the distinction between an Act of Parliament denying legal
effoct to certain instruments, and declaring them void to all
intents and purposes; and a Court of Equity collecting from the
more extensive words the inference that the equitable as well
a8 the legal jurisdiction was intended to be prohibited. This
distinction, 1 think, exists in the construetion which ought to be
placed on the Registration Acts with respect to instruments
affecting property of less value than Rs, 100, and instruments
purporting to affsct property of the value of Rs. 100 and up-
wards. In thelatter case, the instrument, if unregistered, is void
to all iutents and purposes, and the equitable jurisdiction of the
Conrt is ousted. In the former case, the instrument, although
unregistered, is not void to all intents and purposes; and the
equitable jurisdiction of the Court, in my opinion, remains
unaffected.

Ju Benfiam v. Keane (3) V. C. Wood very - clearly stated
the principles of equity whick apply. He says :— The whole
doctrine of notice proceeds on this—where a man has created
a charge affecting his estate, he is mot at liberty to enter

(1) 3 Ves, 485, (2) 16 Ves., 428,
@) 1'J. & H.,70%
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into any new contract in derogation of the interest which 187
be has created. This Court will not allow Lim to do the wrong Fumupm
himself, nor will it suffer any third person to lielp him to do it. .
No one will be permitted to enter kuowingly into a contract atep Kriae,
with a person so situated, which would redound to his benefit

at the expense of the prior incumbrance.

“The conscience of a purchaser is affected through the con-
science of the person through whom he buys; that person is
precluded by his previous acts from honestly entering into a
contract to sell, and, therefore, any one who purchases with the
knowledge that his vendor is precluded from selling, is subject
to the same prohibition as the vendor bimself.”

In the present case, moreover, consideration cannot be with-
held from the fact, that when the Aect of 1871 was passed,
the case of Salim Shaikh v. Boidonath Ghuttuch (1) must have
been within the knowledge of the legislature, and was the pro-
boble cause of the amendment of s 48, That case dealt
with s, 48 of the Act of 1866, which was then almost identical
in its terms with s. 50 of ithe Act of 1871, for it did not include
the words relating to possession, yet it was held in.that case,
that the language of the section, as it then existed, did not
render oral alienations wholly inoperative, when competing with
subsequent deeds duly registered. Notwithstanding that deci-
siou, however, s. 60 was allowed to remain without alteration .
or addition, and we may, therefore, supposé intentionally liable
to the same construction as was adopted in ‘that decision. I
think, therefore, that we ought to interpret s. 50 as intended to .
apply to the case of two innocent purchasers, giving the pre-
-ference to the one who has taken the greater. precaution to
securg his title, but not as intended to apply to the case of a
snbsequent ‘purchaser, who registers, but who, at the date of
his purchase, had actual notice of a prior unregistered purchasa,

Tor otherwise, in this latter case, the subsequent purchaser
with full notice would, by registration, be :eénabled "wilfully to
defraud a prior purchaser of the properly, which he had
honestly purchased, and which had ‘been properly and legally

(1) 12 W. R, 217; 8. 0, 8 B. L B, 312,
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1479 conveyed to him, But according to the Lnglish decisions, the
v yotice of fraud must be very clearly proved.

Mo, A8 said in Wyatt v. Barwell (1): “ We cannot permit fraud

nun Kuav. to prevail, and it shall only be in cases where the notice is so
clearly proved as to make it frandulent in the purchaser to take
and register a conveyance in prejudice to the known title
of another, that we will suffer the registered deed to be affected.”
So here, to nffect a subsequent registered document, we ought to .
hold that notice of the prior unregistered alienation must he
very clearly proved ngainst the subsequent registered pur-
chaser, in order to prevent his registered conveyance taking
cffect. '

Now, in the present case, the defendant (respondent) sets up
his possession as sufficient notice to the plaintilf of the defend-
ant’s alleged prior purchase. No other equity in his own
favor, or fraud on the part of the plaintiff, is alleged or proved.

In many cnses possession not properly accounted for. may be
a very material fact. But in the present case, the defendant

“had originally been a tenant of the jotedar, the common vendor
of both parties, and his possession was oqually consistent with
the continuance of such tenancy, as with his alleged purchase..
Moreover, it has been found as a fact by the Officiating Judge
in the Court below, that the defendant left the kabuliat of his
tenancy in the hands of the common vendor. * He dught, if and
‘when he made his alleged purchase, to have insisted upon the
‘kabuliat being given up to him. By not having done so, he
in fact helped the vendor to commit a fraud upon the plaintiff,
for the production ,of this kabuliat to the plaintiff would be
sufficient to satisfy him that the defendant’s: occupation was
merely that of a tenant.

In tie present case, to say the least, the defendant can put
his claim no higher than that he and the plaintiff aze both inno-
cent purchasers, and if that is o, the fact that the plaintiff. did.
register, while the defendant did mnot, is sufficient under s..50

. tocompel us to hold that the plaintiff’s registered deed must
prevail againgt the defendant’s unregistered deed, apd, conse-

(1) 10 Ves,, 435,
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quently, under the circumstances, tlie decree of the Judge of

Rungpore will be upheld, and the decree of this Court reversed _I‘T“_%{"l‘;m
with costs.

O
F Mano-~
Appeal allowed. ﬁ:)“lin:;?
APPELLATE CRIMINAL.
Bafore Mr. Justice MeDonell aud Mr. Justice Broughton.
THE BMPRESS ». GONESH DOOLBY axn GOPL DOOLEY 1879
(Accusen),* _July 28

Indian Penal Code, ss, 304, 304n— Culpeble Homicide—Causing Death by
neg ligence.

A snoke-charmer exhibited in public a venomous snake, whose fangs he
knew had not been extracted; and to show his own skill and dexterity, hut
withont any intention to cause harm to any one, placed the snake on the head

of one of the spectators; the spactator tried to push off the snake, was bitten,
and died in eonsequence.

Held, the snake-charmer was gnilty, under s. 304 of the Penal Cods, of
culpahle homicide not amounting to muvder, and not merely of cousing denth
by negligence, an offence punishahle under . 304z,

The Queen v. Poouai Fallemak (1) distinguished.

In this case, Gonesh and Gopi, two snake-charmers, having
caught a venomous snake, a cobra, proceeded, a few days after-’
wards, to exhibit it in a public place, before o crowd, among
whom was a boy named Brojo. Gronesh appears to have selected
Brojo as a suitable person to help him in showing off his
dexterity with the snake, whose fangs had not been extracted.
In the course of the exhibition, Gonesh put the snake on the
boy’s head. The boy took fright, either because the snake fell
upon his shoulder, or for some other reason, and, in trying to
push away the snake, was bitten in the hand, and died shortly
afterwards, Under these circumstances, both Gonesh and Gopi
were charged’ with murder, culpable homicide not amounting to
murder, and with causing death by negligénce, offences punish-
able under ss. 302, 304, and 304a of the Indian Penal Code.

* QOriminal Reference, No. 204 of 1879, from an’order ‘made by W. H.
Verner, Bxq., Officiating Additional Sessions Judge of the 24-Parganas,
dated the 28th Jaue 1879,

(1) 12W, R., Cvim; Bul, 7.



