
defendant either in his representative oharaeter or as manager of Gubutapj-a 
the family, and that if we had felt ourselves at liberty to go beyond thiuma. 
the decree, we should have acceded to the contention that the debt *
•was a family debt and binding on the respondents/^ The possi­
bility of a second suit was not contemplated, because there was no 
fresh cause of action as in the case of father and son. Again, the 
decree in Original Suit Nb. 152 of 1885 does not strictly execute 
the prior mortgage, but it is a decree by the consent of one copar­
cener that the mortgage be treated as if it were an absolute sale.

We are of opmion that this second appeal must fail, and we 
dismiss it with costs.

.VOL. X-J MADRAS SEBIES. SI 9
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Before Sir Arthur J. I£. Collinŝ  Ohkf Justice, and 

Mr. JttsUce Brandt,

MAHOMED SAIB (VuamtFF) 1S8?.
’AprU 1, U .and

AQ-GAS (Defbiti)akt).'̂

Civil Proctdiin Cods, e. 468— Act  ^ 1 8 8 1 , 44 45 Fie. e. 68» ss. 144,151—
Jtirisdi<}Hon of Small Catm Courts over soldiers.

A  sued a soldier to recoyer a debt not ainouiitmg to £30 :
Seid, that tlio suit was cognizable by a Qoart o£ Smail Causes.
Sembh.— The Oommftnding Officer of the defendant is boixnd to eausa the summons 

of the Small Cause Court to be served on him.

C a s e  stated under s. 6J7 of the Code of Civil Procedure, by 
B. Eamasami Nayudu, District Munsif of Bellary, in Small Oaus© 
SuitKo. 667 of 1886.

The case was stated as follows:—
“  In Small*Cause No. 667 of 1886, the plaintiff, baker Maho­

med Saib, brought a suit against Sergeant Aggas of thb Ordnance 
Department for the recovery of a sum of Rs. 6-13-0 for bread 
supplied to the defendant. The defendant’s summons was for­
warded to the Commissary of Ordnance, Bellaiy, along with two 
other siunmonses ; but they were returned uneerved twice by that 
officer, stating that soldiers are under section 144 of the Army Act

*  Rrferreii Cfstse N o. 3 of 1887.
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Mahomed not liable to be sued for any debt unless it exceeds £30.
AoGAfj. q̂ uotes clause 8, section 190 of the Army Act, 1881, as an authority

for the exemption. In a former suit, brought, against Sergeant- 
Major Hill, I  held that as he came under the definition of ̂ soldier 
under section 190,-tjlause 6, he wa-s exempt from being sued in this 
Court.

“  My attention is now drawn to a proviso to section 144, clause 5 
of the same Act which makes a soldier liable to such action not­
withstanding anything in this section after a due notice in writing 
given to such soldier; and it is alleged by Mr. Shrienes, the plain- 
tifÊ s vakil, that a notice in wilting, was given in this case,

“ It would appear from a perusal of section 148 of the said Act 
that suits against soldiers of the regular forces are not cognizable 
by a Court of Eequeats. Therefore it appears to me that soldiers 
are practically not amenable to either forum, if the pro\'iBo to clause 
5 of section 144 of the'Act be not applicable to them. It is con­
ceded that Sergeant Aggas is a soldier under the definition above 
mentioned; but the question which is urged for their Lordships  ̂
consideration is whether this action which is for less than £30 

. is cognizable by the Court of Small Causes under the proviftQ.,to 
clause 5 of section 144, granting that he is. a soldier; and, secondly, 
is the Commissary of Ordnance right in refusing to serve the 
summonses, although I  referred him to proviso to clause 5 of 
section 144, because it appears to me that he is bound to serve the 
Bummonses, leaving it open to the defendant to raise the plea 
of jurisdiction. It seems to me that a difficulty arises only in the 
execution of the decree and not before. Q̂ he town of Bcllary, being 
a large military station, suits of this kind are often filed in my 
Court.”

Counsel were not retained.
The Court (Collins, C.J., and Brandt, J.) delivered the 

following
J u d g m e n t  :—The person against whom baker Mahomed Saib 

has filed a suit in the Court of the District Mllnsif of Bellary on 
the small cause side of that Court is, it is understood, admittedly 
“ asoldier”  within the definition of the word as interpreted in 
clause 6, section 190 of the Army Act of 1881.

He is, therefore, under s. 144 (1) of that Act not liable to be 
taken out of Her Majesty’s service by any process execution or
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^ordcr of any Court of Law, or to he compelled to appear in person Mahomed 
before any Court of Law, the debt claimed not exceeding £30. A g g a s  

But under proviso (1) to that section, any person having a 
clause of action or suit against “  a soldier of the regular forces 
may, after due notice in writing given to the soldier, proceed in 
such action or suit to judgment, and have execution other than 
against the person, pay, arms, ammunition, equipments  ̂regimental 
necessaries or clothing of such soldiers.”

There is no difficulty whatever in giving effect to the proviso.
Except where the debt esooeds J30, a soldier cannot by any pro­
cess or order of a Court of Law be taken out of the service, or

«' *
compelled to appear in Court in person; but where a claim for a 
debt, damages or sum of money is under that amount, the creditor 
may proceed to judgment, as in any other case ; after judgment 
where the debt, &c., esceeds £30 over and above all costs of the 
case, the prohibition contained in section 144 (1) does not apply 
in the case of decrees for debt, damages or sums'of money; but 
where judgment is given in cases to which the first proviso to that 
section applies, the judgment-creditor is debarred from executing 
his decree othetwise than in the limited manner prescribed.
• There may be some doubt whether the words in the proviso 

may prooSed in such action or suit to judgment ”  are controlled 
by the words “  or to be compelled to appear in person before any 
Court of Law,” but the question is not raised in the reference before 
us. There is of course nothing to prevent a soldier from so appear­
ing with the permission of his Commanding Officer, if necessary, 
and Chapter S X X II  of the Code of Civil Procedure makes special 
provision to enable officers and soldiers actually serving in a mili­
tary capacity to defend suits when they cannot personally appear.

The question referred to us is not affected by section 148 of the 
Army Act, for the defendant in this case is not serving beyond 
the jurisdiction of *any Com’t of Small Causes ”  and the section 
deals only with “ actions of debt and personal actipns against 
ofEcers and other persons subject to military law, with the excep­
tion of persons being soldiers of the regular forc^.’ '

The eifeet of section 151 of the Army Act is to recognize the 
jurisdiction of Courts of Small Causes in India to the extent of 
their powers, “  in actions of debt and personal actions against all 
persons subject to military law other than soldiers of the regular 
forces/’ and in the case of the latter  ̂ of soldiers of the regular
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M a h o m e d

AgQA9.
forces, to restrict the extent of the powers of those as TV'ell as of ̂  
other Courts, in the manner prescribed by section 144, but not 
absolutely to exclude such jurisdiction.

As to whether the Commissary of Ordnance, as the Commant^- 
ing officer of the soldier in question, is bound to serve a copy of the 
summons upon the defendant it is sufficient to refer to section 
468 of the Code of Ci^il Prooeduie.

18S7. 
February IS. 

RfaTch. 18. 
April 9.

APPELLATE CIVIL.

Before Mr, Jiistice ICermn, Mi\ Justice Muttnmmi Ayyar, 
and Mr. Justice Brandt.

MOIDIN KTJTTI ( D e f e n d a n t  N o. 3 ) ,  A p p e l l a n t ,

apd

KRISHNAN AND ANOTHEB (PiAINTIPS'S), EeSIONDENTS.̂
Ck'il FroceduTf Cod't, s. 30̂ —Malabar\La\v—~Joinder of purtks—Kes judicata— 

lation ofd^eds—Deelarcttrjry mii-t-— Withdrawal of part of claim.

A and B, junior tnembets of a Malabar taiwad, sued to cancel certain 
gages executed by their liamavan and senior anandravan on the ^ound that tho 
secured debt was not binding on the tarwad, and to appoint A to the of&ce of 
karnavan. The last part of the prayer 'waa with<ira’?vai. The moi'tga-g'es were 
executed to secvu'e a (iecree-debt, the decree having been passed ez parte against the 
late karnavan of the tar wad. No fiaud was alleged, but the Xiower Courts foiind 
that the kamavan had been guilty of fraud in allowing the decree to be passed 
ex parte. The plainiifEa had not been parties to the decree, and the other Jumox 
membora of the tarvrad ’who had been joined were exempted from liability:

SeM, that the nature of the debt Tyas not res judicata  ̂ and that the plaintiffs were 
entitled to a declaration, that the mortgages in question were invalid as against them.

Held further per eiir.—All the members of the plaintiffs’ tarw'ad should havo 
been joined actually or constructively ; but (Kernan, J., dissenting), the objection as 
to non-joinder is not essential, but merely formal, and weight should not be attached 
to it when it is first taken on second appeal.

S econd  appeal against the decree of W . Austin, District Judge 
of North Malabar, in Appeal Suit No. 660 of 1885̂  confirming 
the decree of K. Kunjan Menon, Subordinate Judge of North 
Malabar, in Original Suit No. 10 of 1885.

The plaintiffs ■were junior members of a Malabar tarwad, of 
which defendants Nos. 1 and 2 were, respectiyely, karnavan and

* Second A ppeal No. 730 o f  1S8-5.


