
StrSBAHMAi. Defendants Nos. 1, 2 and 3 preferred this second appeal; the
VrasATA- piaintifi and defendant No, 4 being joined as respondents.

»AMA.  ̂ VenMrdmayyar and Seshagin Ayijar for appellants argued
that tlie assignment was invalid for want of notice to the mort
gagors tinder s. 131 of the Transfer of Property Act, and that in 
any case the plaintiff was only entitled to a decree for the purchase 
money and interest under s. 135 of thafAct.

Buhraman.ya Ayyar for respondents pointed out, as to the con
tention that the plaintiiff eould not recover the whole claim, that 
no payment or tender of the purchase-money and interest had been 
proved. f

The further arguments adduced on this second appeal appear 
sufficiently for the purpose of this report from the judgment of 
the Court (Collins, C.J., and Parker, J.)

Judgm ent.—The principal point argued before us is that no 
notice of transfer was given under s. 131 of the Transfer of 
Property Act. This point was not raised at settlement of issues.

We follow the rulings in Lala Jugdeo 8ahai v. JBrij Behari 
Lai (1) that the transfer came into operation when the debtors 
became aware of it (and he became aware of it When the ^ction  ̂
was brought), and in Grisk Chandra v. Kashlsnuri Debi(^) that 
plaintiff is not debarred from recovering the full amount.

The second appeal is dismissed with costs.
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Before Wr. Justice Kermn and Mr. Justice Parher.
*

1887. ALWAE AND ANOTHEE (PlAINTIPFS), APPELLANTS,
Ap:î  9, and 

* ”
SESHAMMAL aitd another (Defendants), Bespondents.

Civil Procedttro Code, ss. 98, 99— Decrco passed in a restored suit pcnrMn// appeal against 
 ̂ order of restoration.

A  suit -was filed in. a Mdnsif’s Court, but neither party appeared ior tte  hearing, 
and the suit was dismissed. The Miinsif suhsectuently on revie-w made an order 
restoriag the suit and eventually decreed for the plaintiff. The defendant in the 
meanwhile appealed to the District Court against the order of restoration, and after

(1) I.L.R., 12 Oal., 506. (2) I.L.E., 13 Oal., 146.
*  Second Appeal Ho. 1112 of 1886»



SSshammXij.

lihe date of the decree, the District Court made an order allowing the defendant’ s A ivcar 
appeal. The plaintiff appealed to the High Coui't and the order of the District 
Court was reversed and the order of restoration, upheld ;
® SeM, that the Miinsif’s decree "was not passed ■without jurisdiction.

Second appeal from tke decree of S. T. McCarthy, Acting District 
Judge of Ohingleput, reversing the decree of N. E. Narasimhayyar,
District Munsif of TrivellOTe, in Original Suit No. 830 of 1883.

This was a suit to recover principal and interest due on a 
mortgage "bond executed by defendant No. 1 in favor of the minor 
plaintiff’s father.  ̂ On 12th January 1885, the Mlinsif dismissed 
the suit under s. 98 of the Code o| Civil Procedure; but on 21st 
January he made an order restoring the case of the file of the Court, 
and eventually passed a decree in favor of the plaintiffs on 20th 
March. Meanwhile an appeal had been preferred against the 
order of 21st January, and the late District Judge heard the appeal 
and reversed the order appealed against on 18th April. The 
defendants appealed against the Munsif’s decree of 20th Ifarch, 
alleging as their first ground of appeal that the decree of the Lower 
Court -was void in that the Mimsif’s order of restoration had been 
set aside on appeal. S. T. McCarthy, the Acting District Judge, 
lieard the appeal and reversed the decree appealed against as 
having been* passed without jurisdiction, but expressed an opinion 
favorable to the plaintiffs on the evidence.

The plaintifis preferred this second appeal; the order of the 
District Court, dated 18th April, having been meanwhile reversed 
by the High Court. See ante, p. 270.

Siibramanya Ayyar for appellants argued that the order of the 
District Judge setting aside on appeal the Munsif’s order of 21st 
J anuary having been made subsequently to the Miinsif’s decree, tlie 
decree was not passed without jurisdiction.

Srirangdcharydr for respondents argued that the Mfinsif’s 
decree was ultra vires.

The Court (Keman and Parker, JJ.) delivered the following
Judgment j— The District Judge on 18th April 1885 reversed 

the order of the Mlinsif to restore of the 21st January 1885, 
and in appeal reversed the decree of the Munsif of the 20th 
March 1885. The appeal against the decree of the Minsif was 
filed on the 8th of May 1885 and the h.earing was on 1st Septem
ber 1886. By the decree the District Judge reversed the decree 
of the M6nsif on the ground that the decree of his predecessor
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of April 1885 reversed the order to restore tlie suit., the effect of 
SfeRAMMAL. wliicli was that the suit was no longer in Court and tlie decree 

of tlie Munsif was wrong.
The present District Judge expressed an opinion in favor of tie 

plaintitl on the merits, in order that the Court might, if it felt 
Justified, act on that opinion. But we cannot do so, as the Dis
trict Judge had no jurisdiction to pronounce such an opinion as 
long as the decree of his predecessor stood.

We have reversed the decree of 18th April 1885. Therefore 
"the order of restoration stands and the decree of the Miinsif made 
before the decree of 18th April 1885 stands.

We reverse the decree of 1st September 1886 and direct the 
District Judge to rehear the appeal on the meritŝ  hut not on the 
first ground of appeal which we have ah’eady decided. Costs of 
this Appeal to he paid Toy the respondents to the appellants and 
the costs of the appeal to the Lower Appellate Court and of the 
original suit are to abide the result of the suit.
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Before Sir Arthur J. R. Collins, Kt., Chief Justice, and 

Mr. Jnstiee Muttusdmi Ayyar.
1887. G AN APATI (’Dei’endant), Appellant,

March 28, 29.
— ------------ and

SITH A E A M A  (Plaintipf), E espoot>bwt.'‘’

C'lVxl h'oceiw c Code, $. 561—Appeal from appelhfe dcctee disaUoivi/iff menwrandiaii 
ofohjeciions—Liniitatiofi A c i~ A c t  X V  o f 1877, «. 12— Karmm— Itights o f  de 
facto Icarnam.

A filed’ a plaiat on 28th. Juno 1882 for a declaration of his title as kamam of 
a village and for arrears of dues- payable to liim sti stich, including those for 
fasli 1288, widch accrued due on 1st July 1879. His family had held tho office 
Bud discharged its duties for three generations, hut there was no eTidence of any 
formal appointment of A  or his ancestors :

Meld, that the plaintiff "was entitled to the duos as de faolo fearnam, and Ms olaOT 
■was not haired in respect of any of the arrears claimed.

Ptfr a«r.—-The preliminary objection taken by the respondent that no second 
- appeal lies from so much of the decree of the Subordinate Judge as disallowed the 

objections filed by the appellant under b, 561 of the Code of Civil Procedure iis 
■without weight.

*  Second Appeal ITo. 361 of 1886.


