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The owner of land could alter tlie cliaracter of any part of the 
land or of things attached to the land by severance and then the 
tuings severed became personal goods. Stone and minerals quar­
ried by the owner and trees or other produce of the earth severed 
from it by the owner, were always treated as personal goods; and 
I  see no reason why clay (part of the earth) dug up by the owner 
and set apart for removal and use, in a loose statoj should not 
also be considered as movable property.

But if a person severed things attached to the earth and if he 
immediately tooli them away, such taking was not, at Common Law, 
considered larceny. (1)

However  ̂ Explanation 2 to s. 378 meets this point as regards 
things attached to land, by providing that a moving effected by 
the same act which effects the severance, may be theft.

But the case where a thief quarries stone or minerals or digs 
up part of the earth is not provided for by s. 378.

In my judgment, the conviction for theft should be set aside 
and I order accordingly. The fine, if paid, to be refunded.

Qû ek-
Empbess

V.
IVOTATTA.

APPELLATE GITIL,

Before Mr. Justice Kernmi and- Mr. Justicc Muitusdmi Api/m\

SITATYA (PiiAEsrTiFr), ArpEuiisr,
and

E A N Q -A B E D D I ajjd othebs (D efeotasts), E espostoekts.*

Jniian lim iM m i Aei~A(ft X V  o/1877, s. 19j sch. Jl, art, S5--Acknmkdg'mmi 
— Mutual open mid current accounts,

A  acted as commission agent for B and G. A f-armslied a doTsit and credit account 
in February 1878. The accoimt was 'dis]>uted and the matter was leferred to 
axbitratioE: for wMclx purpose in. Marcli 18S0 a “  Memorandum of items to "be settled”  
waa drawn up and signed l)y B and 0, in ■wHcli they denied tiat any l)!ilanee would 
be found duo to A , but admitted tbat accounts must "bo takeil and that they would 
be liable i f  any balance were found due to A . £a J*une I8S0 B signed and supplied 
to the arbitrator an account on behalf of himself and Cj which, contained a similar 
admission. The arbitrator made an award which was set aside. A  filed a suit 
against B and 0  in September 1882 for a balance due to h im ;

m t
March 22. 
April 20.

(1) 3 Co. Inst., 105. * Appeal Jfo. I l l  o f 1865.



EAKGiEEDDI.

SiTAYYA SeW^ that tlie accounts were mutual open and cun*ent aceoTmts ; that E and G 
V. had made an acknowledgment of their debt to A ; and that the suit was not barred 

hy limitation.

A p p e a l  against the decree of L. A. Campbell, District Judge of 
Kistna, in Original Suit No. 7 of 1883. ^

This was a suit to recover the sum due on an acoount stated 
between the plaintiff and defendants Nos. 1 and 4. Defendants 
Nos. 2 and 3 were merely made parties to have the accounts taken 
in their presence.

The plaintiff acted as commission agent dtor the defendants 
Nos. 1 and 4, and bought g.nd sold goods on their account and 
occasionally receiyed goods from them on his own account.

In February 1878, the plaintiff furnished them ■with an 
account up to 20th January 1878, showing a sum due to him. 
The defendants paid a certain sum on account, but said the 
accounts were incorrect. On the 2oth September 1878, defendant 
No. 4 wrote a letter to the plaintiff (filed as exhibit B), in which 
the following passage occurred:—

Had you come with him (meaning the plaintiff’s brother) 
the accounts could have been looked into in our presence, and 
it would have been convenient to settle all disputes personally.' 
Though E wrote to you to come in that manner, ?rou did not 
do 60. Therefore the following discrepancies have been found on 
comparing with the telegrams and your letters which are here,”

It was subsequently agreed to submit the disputes to arbitra­
tion, and on 31st March ISBOj defendants Nos. 1 and 4 signed a 
document (filed as exhibit A) headed “ Memorandum of items to 
be settled ”  between them and the plaintiff, as to the contents of 
which see the judgment of the Court infra p. 262,

On the 14th June 1880, defendant No. 4 by -the directioE 
of the arbitrator made out an account (filed as exhibit BE) on 
behalf of himself and defendant No. 1, giving a list of shipments 
and prices»of goods sent by and to the plaintiff, and alleging 
that a balance would ultimately be found due from the plaintiff. 
The arbitrator m&de an award which was subsequently set aside 
by the Court.

The plaint was filed on the 5th September 1882. The District 
Judge dismissed the suit on the ground that it was barred by 
limitation, holding that the accounts between the parties were not 
mutual accounts within the meaning of the Indian Limitation Act,
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sell. II, ari 85 ; that the defendants never admitted indebtedness Sitatta 
to the plaintiff; and that consequently there was no acknowledg- RangJeeddi.'' 
ment of the debt by the defendants.

The plaintifi appealed.
Bhdslujam Aijyangcir And Desikacharyar for appellant.
Rumd Rdu for respondents.
The arguments adduced on this appeal appear sufficiently for 

the purpose of this report from the judgment of the Court (Kernan 
and Muttiisami Ayyar, JJ.).

J u d g m e n t .—Tfee plaintiif sues to recover a balance of Eupees 
22,751-15-4 alleged to be due by tiie defendants Nos. 1 and 4 to 
the plaintiff on aeoount of mutual dealings between them. The 
District Judge dismissed the suit as being barred by limitation.

The facts are—
The plaintiff atIio  lives at Masiilipatam agreed in 1876 with 

the defendants Nos, 1 and 4 who live at Nellore to buy grain, oil­
seeds, &c., and to forward the goods to the defendants, and the 
defendants agreed to pay the plaintiif therefor by remittances in 
cash or in hundies or di-afts, and to pay him commission on the 
amount of such goods.

The plaintiffj during the year 1877, forwarded to the defen­
dants Nos. 1 and 4 large quantities of grain and other goods, and 
received from time to time large remittances from the same defen­
dants. In the month of December 1877, the defendants Nos. 1 
and 4 forwarded to the plaintiff a quantity of '‘ horns”  at a price 
of Eupees 1,734-9-4 purchased by the defendants at the plaintiS’s 
request to be paid for by the plaintiff. In the month of December
1877, the defendants Nos. 1 and 4 forwarded to the plaintiff 3,000 
gunny bags to be sold for the account of the defendants.

In January 1878, the plaintiff sold on account of the defen­
dants 1,508 gunny bags at, it is said, Rupees 227.

In February 1878, the plaintiff furnished to the defendants 
an account, up to the 26th January 1878, of the goods sent by 
him to the defendants, and of moneys received therefor, and of 
the sale of the 1,508 gunny bags, showing an alleged balaneo, on 
the accounts due to the plaintiff, of Eupees 19,915-6-10.

That account did not debit the plaintiff or credit the defendants 
■with the residue of the 3,000 gunny bags, nor did it debit the plain­
tiff or credit the defendants with the price of the hems sent by the 
defendants to the plaintiff at his request. In 1878, plaintiff’s brother
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Bitwya went to Nellore in reference to the plaintiff’s accoimt so furnished, 
B a n s Xb b d d i . received about Rupees 4,001) from the defendants, "but the 

defendants objected to the account. In a letter dated the 25th, Sep'- 
teniber 1878 (exhibit B) to the plaintiff from defendant No. 4, the 
latter refers to the account sent by plaintiff and to the absence of 
the defendant No, 1 at Madras and to the fact that the plaintiff’s . 
brother and gumasta had not the plaintiff’s vouchers, and Bays 
that the accounts could not then be settled. He says, “ Had you 
come with him (the plaintiff’s brother) the accounts could have been 
looked into in our presence, and it would he convenient to settle 
all disputes personally.” He then points out many objections 
made by the defendants to the plaintiff’s accounts, and amongst 
others the omission to introduce into the account to the debit of 
the plaintiff the price of the horns supplied.

The difference between the plaintiff and the defendants related 
to large sums, and it was agreed in I860 that accounts between the 
parties should be, and they were, referred to Kola Alasangari 
Naidu as mediator. On the 31st of Ma.rch 1880, the defendants 
Nos. 1 and 4 signed the exhibit A, which is headed “ Memorandum 
of items to be settled between Sitayya (the plaiutiff) and th  ̂defen-  ̂
dants Nos. 1 and 4, presented to K. Alasangari Naidu (mediator) 
residing in Nellore, by Burla Eanga Reddi and Muttarajzu Yenkata 
Row (defendants).” This document refers to the letter of the 25th 
September 1878 already mentioned, and states that the plaintiff 
did not reply, and that the items specified in that letter should be 
recover.ed. It concludes that “ according to what Sitayya (plaintiff) 
has mentioned in the cash account, proper vouchers have to be 
looked into in person. As it is not convenient to mention all those 
items in this memorandum, we will look into and settle the same 
on the day which may be appointed by you in respect of this. 
You should receive proper vouchers from us and Sitayya (plaintiff) 
in respect of the items of difference of prices mentioned above andr
in respect of all the items which should be allowed and is due, and 
settle the same.’ ’

That memorandum, was delivered by the defendants Nos. 1 and
4 to the mediator; and the parties on the’llth  of November 1881 
proceeded to have their mutual accounts examined by the mediator. 
The mediator made an award which was set aside by tho District ’ 
Court, and afterwards by High Court.

This suit was filed on the 5th of September 1882, stating the
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Bubstance of tlie matter above stated, but alleging that an account Sitayya 
was fimiislied b j liim to the defendants down to the 25th January eĵ -oXileddi
1878, and another account to the 23rd of March 1881, taking up 
tie prior account and crediting in 1879 and in 188 L certain sums 
received by plaintiff on tke sale by him of the residue of the gunny 
bags and other items and showing a balance of Rupees 19,820-11-7 
due to plaintiff. In the plaint, the letter of the 25th September 
1878 and the memorandum of the 31st of March 1880 are stated, 
and the plaintiff prayed for a decree that the sum claimed, amount­
ing to Eupees 22,%ol-l5-4 and costs, should be paid to him. The 
defendants pleaded that the suit was barred by limitation; that 
there were no mutual account.s between plaintiif and defendants.
At the trial, the plaintiff proved amongst other things the furnish­
ing of the acoounts to the defendant in February 1878 and in 
March 1881, and the letter of the 25th September 1878, and 
memorandum of the 31st of March 1880, and also an account 
(exhibit EE| made out on behalf of the defendants Nos. 1 and
4 by the defendant No. 4 by direction of the mediator, signed the 
14th of June 1880. In this account (exhibit EE), the defendants 

' gave a Hst of the shipments of grain, seed, &c., and the value 
■' and expenses and remittances, and also of the money received by 

plaintiif, Eupees 231, for gunnies sold in 1878, and of Eupees 
1,731-9-4, the price of the horns supplied to the plaintiff by the 
defendants. In a note to that exhibit EE,, defendant No. 4 
remarks that it is not convenient to make any kind of entry in 
the head “ balance of accounts ”  and disputes the con’ectness of the 
plaintiff’s allegation and alleges that there will not be under any 
circumstances any thing found due by them, but there will be a 
balance found due to them by the plaintiff. To that list is ad4ed 
an explanation as to very many items, supporting the contention 
of defendfints and showing a balance of Eupees 13,946-7-4 due to 
defendants.

The third issue framed was, ‘^Is the plaintiif ŝ suit barred by 
limitation On this issue, the plaintiff put forward two answers-—

Pirst, that thtf dealings bdween the plaintiff and defendants 
were mutual accounts under sch. II, art, 85 of the Limitation Act^
1 8 7 7 ; and the last item admitted or proved in that account was in 
1879 and 1 8 8 1 , and therefore the suit is not barred.

Second  ̂that there was an acknowledgment under s. 19 of the 
Limitation Act, 1877, by the defendaiLts Nos. 1 and 4 in 1880, of
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SiTAYTA liability by them in respect of plaintiff’s right to have any balance
EiyJaiDB,. due to him paid.

The District Judge held that the aecoimts between the parties 
■were not mutual accounts within art. 85. In this he is clearly 
wrong. (1) Plaintiff had a claim against, the defendants for the 
value of the goods bought by him and shipped to the defendants, 
and pending that account, the defendants had a claim against the 
plaintifi for the value of horns supplied to plaintiff at his request, 
and for the price of gunny bags consigned by the defendants to 
plaintiff for sale. The account never was sfttled between the 
parties, and it was opeij and current, and there were reciprocal 
demands between the parties. But the Judge did not credit the 
plaintiff’s allegation that the last item in the account either 
admitted or proved was in January 1879 or March 1881, and he 
held the plaintiff’s suit was barred. On the evidence before the 
Judge, we cannot say he was wrong as to the facts. ^This subject 
will be referred to hereafter.

As to the acknowledgment. The District Judge observed that 
the letter of the 25th September 1878 (exhibit B) and the memo­
randum signed by the defendants on the 31st ,of March 1880 
(exhibit A) pointed out that the accounts furnished by the plaintiff" 
were incorrect and that many discrepancies existed''between his 
telegrams and letters, and that the accounts had to be settled 
between the parties in person.' He held that there was no acknow­
ledgment in exhibit A or admission that anything is due” 
to the plaintiff. He says that it renewed exhibit B and the 
defendants’ objections thereon, and that from first to last the 
defendants “ never admitted indebtedness ” to the plaintiff.

" But the Limitation Act of 1877 does not require as an essen­
tial Qf an acknowledgment an admission of money being due, or 
an admission of indebtedness, as was required in s. 4-of* Act XIV 
of 1859, and in s. 20 of Act IX  of 1871. Both of which Acts 
have been "repealed. Under the Acts last mentioned, the operation 
of an acknowledgment to bar limitation was limited to suits to 
recover debts and legacies, and for redemption- of mortgages, and 
pledges of property and to certain execution proceedings. But in 
the Act of 1877, s, 19, the operation of an acknowledgment 
extends to any “ suit or application in respect of any property or 
right.” That section provides that if, before the expiration of

(1) (Reporter’s Note) see Ltnikshrmyya y . J'agmnathan, ante p. 199,
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the period prescribed for a suit or application in respect of z; :y pro- S:'t kwk
V.
AKi:ui>i.
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perty or right, an acknowledgment of liability in respect of such
property or right has been made in writing, signed by the party 
against whom such property or right is claimed, a new period of 
limitation according to the nature of the original liability shall be 
computed from the time when the acknowledgment was so signed. 
Such acknowledgment mf ŷ be made to a person other than the 
person entitled to the property or right—see s. 19, explanation 1. 
In s. 19, explanation 2, it is declared that “ signed” in that 
section means either personally or by an agent duly authorised 
in that behalf.

The right claimed by the plaintiff was, and is, a right to recover 
from the defendants Nos. 1 and 4 a balance which he alleges to be 
due to him on the accounts between them. The defendants in. 
exhibit A, though they deny that any balance is or shall be found 
•due by them, acknowledge that the accounts must be taken, and 
that they are liable in respect of plaintiff’s right to pay him any 
such balance, if any, that might be found due to him— see con­
cluding paragraph of exhibit A, ante page 262, and see exhibit 
HR. Such acknowledgment of liability is a clear inference from 
the terms and provisions of exhibit A. When exhibit A  was 
signed, thei a was no doubt that limitation had not applied and 
there was no diflSculty in each side admitting liability for any 
balance found due.

For the purpose of an acknowledgment of right to bar limit­
ation the fact that the defendants in the ae^nowledgment contended 
that nothing would be due to plaintiff on taking the accounts is 
immaterial—see Frame v. Si/mpsonil) and River Steamer Com­
pany re. (2) The acknowledgment is of the plaintiff’s right to have 
the accounts taken and of the defendants’ liability to pay any 
balance that might be found due to the plaintiff. "What was the 
balance must depend upon the taking of their accounts. The 
acknowledgment contained in exhibit A, dated 31st March 1880, 
Avas made within time under s» 19 of the Limitation Act, 1877. 
The result is the decree of the District Judge inust be reversed 
and the case remanded for trial, as the Judge disposed of the case 
on the preliminary issue of limitation which excluded evidence on. 
the record.

(I), Kay p. 678. (2) L .E ., 6 Ch. App., 822.
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sh'AvvA No relief is souglit by the plaintiff against the defendants Nos.., 
liiNnluEw.i. 2 and 3, as tliey are merely made parties to haye tlie aecoants- 

takcn in tlieir presence. No oljjecliori lias "been taken by tbeijj 
01’ on their behalf.
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APPELLATE CIVIL.

Before Sir Arthur J. IT. ColUns, K t., Chief JvMiee, and 
M r. Justice MniJumtni Ai/yarl

I88fi. PADx\KANNAYA ( D e f e x d .vj,’ t  N o . 2 ) , A p p e l l a n t ,
October 11.

lo. and

N A E A S H B L A  a ^ d  othee.s ( P la in t ip fs ) ,  E espondents."''

Jirni lem eru  Avt~~Avt V I I I  o f ISGo— lease— Eucvmheml teywufij—
Sale fo r  ari-ears o f rent.

A (lemiBcd land io B on a mulagc-ni lease. B mortg'aged his tcniuiey to C. Tlit ■ 
rent imdtr the iimlageni lease M l into arwars, and A obtained a decree against n  

for the amount:
Eeld, tlirit arrears of rent are not a first charge on tlm tenant’s holdingr, anil 

urcorJingly that th.e landlord could not cxecutc his decree hy'«ale of the tenaney 
free from the mortgage created by the i m m t — Sdicajojial v. S M a M i/a  (r.L.E., 
7 Mud., 21) folbired.

A i’peat, against tlie decree of H. M, 'W’interbothani, District 
Judge of SoTith Oanara, c o n f i r m i n g  the decree of A. Venkatara* 
mayya,j District Knnsif of Mangalore, in Original Suit No. 40 of
1884.

The plaintiff was the mnlagdr or proprietor of certain lands of 
which defendant No. 1 was the tenant under a mulageni or per­
manent lease granted by the plaintiff’s father. The lease reserved 
a certain 'annual rent which subseqnently fell into arrears. The 
plaintiff sued defendant No. 1 to recover the arrears of rent and 
obtained a decree for the amount in Original Suit No. 302 of
1881 on the file of the District Munsif of Bantval, and in execu­
tion of the decree^attached the mulageni light of defendant No. 1. 
But, long before the suit, defendant No. I had mortgaged his 
mulageni right to the father of defendant No. 2 under exhibit I f  
of which the material parts are set out in the first paragraph of 
the judgment of the Court, see infra. Defendant No, 2 accord-

* Second Appeal K o. 18 of 1885.


