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APPELLATE CIVIL.
Before Sir Arthur J. S. Gollhis, Kt., Chief Justice, 

and Mr. Justice Parker.
*

APPA EAU (PLAiNTrFP); AppellakTj I88f,
t Jamiaty 26,

and --------------
SUETAN ABA YANA (D bfeitdakt), Eespondent.*

«
Cmirad Act, s. 7i~Fem lt^—Enhanced rate of interest and compound interest,

A  mortgagor agreed that if -any iiigtalment of interest accniing due on the 
mortgage was not paid, he should pay compound interest and discharge the prin­
cipal in one year, and further that if the principal was not so discharged he should 
pay interest at an enhanced rate:

EeU  that the mortgagee could enforce the agreements

This was a suit brought "by a mortgagee to recover a balance of 
interest due on a mortgage bond in wliicli the mortgagor agreed 
as follows :— '

“  Should I so fail to pay the amount of interest, I shall pay 
the interest at 2 jper cent, per month, as stated abQve, on the amount 
of the interest also from the expiry of the instalment. I  shall 
pay the principal, the amount of interest due, and the amount of 
interest thereon, within one year in Yizagapatam. Should I fail 
to clear a year hence the whole amount due to you, I shall pay 
you the whole of the amount due, together with interest on it from 
that date at the rate of 3 per cent, per month.”

Default was made in payment of an instalment of interest, and 
the principal was not discharged within the following year.

The District Munsif of Vizagapatam held that the agreement 
set out above was penal in character and not enforceable by the 
mortgagee, and that he was only entitled to interest at the original 
rate of 2 per cent, per month and decreed accordingly.

On appeal the District Judge of Tizagapatam confirmed the 
decree of the District Minsif.

The plaintiff appealed.
Mr. K. Brown for appellant cited (inter alia) Contract Act,

s. 74—Adanhj MdmacJmndra Row v. InduMri Appalardju Qdni 
(2 451); Mackintosh y. Crow (LL.R., 9 OaL, 689);
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V.
iTAX

At?A Eau BeJiary Loll Doss v. Tej Narain (I.L.E., 10 CaL, 764); iSungu-t
SuiiYlkBA- Lai V. Baijnath Roy (I.L.R., 13 CaL, 164).

The Advocate-General (Honorcable P. 0 ’Sullivan) for respondent 
referred to Madras Regulation X X X IV  of 1802 and cited Dip 
Narain Rai v. Dipan Rai (I.L.E., 8 AIL, 185),

The Court (Collins, C.J., and Parker, J.) delivered the following 
J u d g m e n t  :—It has frequently heen held that an agreement to 

add interest to principal and so to pay compound interest is not a 
penalty. The only question is "whether an agreement to pay an 
increased rate of interest as well as comp o and'interest amounts to 
a penalty.

The old laws as to usury referred to by the learned Advocate" 
General have now been repealed, and the only ease of authority 
relied upon is Dip Narain Rai v. Dipan Rai.[\.) It was therein 
held that if a lender stipulated for both kinds of damages, viz.j 
compound interest and also interest at an increased rate, the two 
stipulations together could not be regarded as a fair agreement 
with reference to the loss sustained by the lender but would 
amount to a penalty. The learned Judges did not, however, refer 
to any authorities in support of the proposition thus laid down.

With all deference, we cannot assent to so general a lale, and 
are of opinion that the question must largely depend upon the 
circumstances of each particular case. It might easily happen that 
lor special reasons a sum of money might be at first lent on 
unusually favorable terms and that, if unpaid at the time stipu­
lated, compound together with increased interest, would not amount 
to more than a fair indemnity against loss.

We think the true principal of decision is that a Court should 
not interfere to protect persons who, with their eyes open, choose 
knowiagly to enter into even somewhat extortionate bargains, but 
that it is only when a person has entered into such a bargain in 
ignorance of the unfair natm’e of the transaction, advantage having 
been taken of youth, ignorance or credulity, that a Court of Equity 
is justified in interfering, Mackintosh v. TVingrove. (2) No such 
plea was raised in the case now before us.

The appeal is allowed, and, in modification of the decrees in the 
Ocfurts below, we award the plaintiff the sum sued for together 
with his costs throughout.
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(1) 8 AIL, 185. ' (2) 4 Oal„ 137.


