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siicli rent. We think the plaintiff is entitled to recover 13 years’ Aivm
rent or revenue up to the date of suit under art. 131 as a recur
ring right, and also under s. 132 as money charged on land.
The fact that the trustees of the mosque diĉ  not proceed to recover 
rent which accrued more than 1 2  years before suit cannot bar their 
right to the rents accrued during 1 2  years before suit.

We reverse the decrees of the Lower Courts and make a decree 
for payment by the defendants who admit their possession of the 
lands during the accruing of the 1 2  years’ rent or revenue with 
costs of this suit and appeal.
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Before Sir Arthur J. H. Collins, Chief Justice, ami 
Mr. Justice Brandt.

E A V U N N l  MENON (P la in t if f ) , ' A p p e lla n t , 1886.
.  August IS.

Novem.'ber 4.

K y N J U  N i^ Y A E  AND oTHEEs (D efendants); E bspondents,-̂

Civil Procedure Code, s, 244.

E  having cAtained a decree for money against K , the karnavan of tlie defend
ants, K  died and the defendants were made parties to the suit as ropreseutatives 
of K . _

Tarwad property was then attached hy E, and the defendants having objected, 
the Court raised the attachment. E  sued for a declaration that the property released 
was liable to be sold :

Seld, that the suit was barred by s. 244 of the Code of Civil Procedul’fi.

A p p e a l  from the decree of Y. P. D’Eozario, Subordinate Judge 
of • South Malabar, reversing the decree of T. Subbann4eh4ryar,
District Munsif of Kutndd, in suit 77 of 1884.

The facts appear sufficiently from the judgment of the Court 
(Collins, O.J., and Brandt, J.)

Pdrathasaraclhi Ayyangdr and Banliarm Ndyar for appellant.
BanJcarci Menon ^r respondents.
Judgment.—PadinharamKunnath Eavunni-Menon,the appel

lant (plaintiff), obtained a ctecree for money in original suit 314 of 
1882 on the file of the District Munsif of Ohowgat against Koiwii 
Menon, the late karnavan of the defendants (respondents).

— -T— ^  ^  -----------------------------------------------
*  vSecond Appeal 297 of 1886.



RAvrNxi Tlie j udgment-debtor having died, tlie respondents were 
Me>to*n' ]3roug]it upon tlie record in original suit 314 of 1882, on the
KyNJij application of the appellant : when the latter proceeded to execute

the decree hy attaching certain immovable property, the respon
dents ohjeeted on the ground that tba property attached was 
tarwad property and therefore not liable in execution of the decreê : 
on their petition of objection, an or^er, purporting (as we are 
informed) to he passed under s. 280, Uivil Procedure Code, was 
made on the 13th April 1883, releasing the property from attach
ment. On the 12th February 1884, the appellant filed this suit.

The respondents pleaded, first that the judgment-debt was not 
incurred by Kondi Menon in his capacity of karnavan ; that if it 
was, it was incurred for purposes not binding on the tarwad ; and 
that the properties were not, as alleged by the plaintilf in the suit, 
the self-acquisition of Kondi Menon.

The Court of First Instance gave decree for the appellant. -On 
appeal, the Subordinate Judge dismissed the suit on the ground 
that the q̂ uestions in dispute' between the parties are questions 
arising between them in execution of the decree in original suit 
314 of 1882, and must therefore be decided in execution, under 
the provisions of s. 244, Civil Procedure Code, and cannot be 
made the subject of a separate suit; and he referŝ  to the case 
of EiU'iyali v. May an.(1)

It is contended in appeal that the present suit will lie : that an 
order having been made against the appellant under s. 280, Civil 
Procedure Code, he must either file a suit as allowed under 
section 288 or accept the decision as final; and reference is made 
to Anmdehala v. Zanundd)' of 8ivagi)%{2) to Rdmahrishm y. 
Nc()msivayay{ )̂ and io Ittiaclian v. Vela2^pan.{ )̂

On the other side, it is urged that Kuriyali v. Mayan is directly 
in pomt, and concludes the appellant, and that the other eases 
cited are not to the point or may be distinguished.

The Full Bench case of Mmnkmhna v. Namasifaya is not in 
point here : the two members of the undivided family who had 
hypothecated th  ̂ family property were alive; the sons of those 
members had not been made parties* to the original suit, either 
before or after decree.
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One of the learned Judges who took part in the case of Ratcnki
Kuriyali v. Mayan also sat on the bench which decided Anmdehala
V. Zanunddr of Skagiri. "biLt no reference is made in the latter

, Katak,
to the former case. It is to he presumed ̂ then that the learned
Judge who heard both cases was of opinion that there is nothing
contradictory in the two decisions; and if there is not, then there
is nothing to prevent us from following the decision in Kuriyali
V. Mayan.

A claim may be preferred by a judgment-debtorj as well as by 
a stranger, under s. 278, Civil Procedure Code, pro-\dded that the 
claim be of the nature specified in the following sections, e.g., 
on the ground that the property when attached was in the pos
session of the judgment-debtor, not on his own account, hut in 
trust for a third party (see Shanlcar Dial v. Amin ffaidar{l) and 
cases there cited); hut where, as in this case, the objection that 
thb* property attached is not liable to attachment is made, not 
on one of the grounds specified in s. 281 or in s. 282,. but on a 
ground, which rises a question determinable under some other 
special section, ê g., under s. 234 and s. 244, in execution  ̂then the 
order made should not be passed under s. 280 ,• and the fact that 
an order was passed purporting to have been made under that 
section oanjjot give the appellant a right to file a separate suit, 
whether under the provisions of s. 283 or otherwise. It remains 
to decide whether Anmdehala’s [case is clear authority for the 
proposition that a suit of the nature before us will lie ; and we 
are of opinion that it is not.

The transactions out of which the suit in that case arose 
were very similar to those which led to the suit eventually dis- 
posed of in appeal by the Privy Council, Muttayan v. Zaminddr of 
Sivagiri. (2 ) The latter suit was in the first instance thrown out 
on the ground that the questions therein raised could be disposed 
of in execution of a decree in another suit ia which the plaintiff 
had already* taken out execution, but this Court reversed that 
judgment stating t^at “ the questions raised are the liability
of the property in the hands of the present zaminddr to satisfy the
decree obtained by the plaintiff against the late zamindir...........
Th^ question of liability and of its extent being one of very 
considerable difficulty...........a suit regularly conducted was the
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EAvxnwi most appropriate method of determining i i ”  and the suit was 
determined by their Lordships on the merits.

Kukju This fact, however, clearly cannot be taken as authority for the 
proposition that any and every question at issue between parties 
in execution of the decree should, even if̂  it might, be determined 
by separate suit.

The decision in ArundcJialaJs case' was based, in the first 
instance, on the ground that the Judicial Committee had allowed 
a similar suit in precisely similar circumstances against the same 
judgment-debtor, and that after that decision of the Privy Council, 
it could not be denied that the zaminddri ought to be made avail
able, if not in execution (and in proceedings in execution, the 
defendant had succeeded in his contention that the zaminddri was 
not assets in his hands available in execution) than in a separate 
suit; and, secondly, that after the death of the original debtor- 
zaminddr “ since it had been decided that the estate did lŷ t 
constitute assets -which could be seized in execution,”  it was open 
to the creditor by a separate suit to enforce the debt, so far as it 
was binding on the deceased debtor, against his successor.

In the case before us, it is not clear on' what ground execution 
was refused, whether on the ground that the properties attached 
did not constitute assets of the deceased decree-debtor in their

r
hands, or that being tarwad property it was not liable in execu
tion of a decree not passed against the deceased in his capacity of 
karnavan of the tarwad : but it does appear that the appellant 
then pleaded that the property was the separate property of the 
deceased (in which case, supposing that it was undisposed of at his 
death, it would have become the property of the tarwad) and it is 
to be presumed, the contrary not being shown, that the finding on 
this point, viz.j whether or not the property was the separate 
property of the deceased was against the appellant, and had the 
order then made been made, as it could and should have been 
made, not under section 278 but under section 244, th© appellant 
would have had- a right of appeal against that order, and of 
second appeal from any order passed in appeal therefrom, and as 
before said, the erroneous passing of an order purporting to be 
made under section 280 cannot give him a right to bring'- a 
sepajrate suit.

î r̂o3n tb e L̂ecisioii in Ittiachan v, Velappan, it does no doubt 
appear that a separate suit was held to lie for a declaration that
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tarwad property attached in execution of a decree olDtained by Ratunnx 
the plaintiff in another suitj and released from attachment on the 
objections of two members of the family, defendants in the second Kunju 
suit, was liable in satisfaction of the decree in the original suit: 
but in that case, the debtor who had contracted the debt was alive, 
and was a party to the second suit; and what was decided by the 
lower courts was that the*circumstances were insufficient to inyali-* 
date the obligation created by the karnavan, the original debtor, 
and that the money having been raised and used for the benefit 
of the tarwad, and the property being tarwad property, it was 
available for sale to satisfy the original decree.

It was held eventually by this court that the original debtor 
not having been in the first suit impleaded as karnavan, and there 
being nothing on the face of the proceedings to show that he was 
impleaded as karnavan, the suit must fail. But this is immaterial 
fe? our present purpose.

In the present case, however, it is, as before stated, not shown 
that the question in issue in execution between the judgment- 
oreditor and tho§e whom ho had himself brought on the record, as 
the representatives of the deceased judgment-dsbtor, was not one 
which could not have been, and ought not to have been, decided 
in execution and in execution alone, and we hold that it was rightly 
decided that the present suit will not lie ; and we dismiss this 
appeal with costs.
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APPELLATE CRIMINAL.

Before Mr. Justice Mutkisdmi Ayyar, Mr. Justice Brandt  ̂ and
Mr. Justice Parker.

aUEEN-EMPEESS

E A M A N D U .*  October 29.

Boat Rules in Madras Fwt$— Refusal to earry cargo withmUremonaMe- excuse.

By Ite Boat Eules of a certain port it was provided, (1) that all licensed 'boats must 
carry such number of passengers and quantity of goods as should^e expressed in the 
license ; and (2* that the owner of a licensed hoat who should refuse to let his boat on

*  Crirainal Eavision Oase 706 of 1885,


