
ijy THE INDIAN LAW REPOETS. [VOL. X.

APPELLATE CIVIL.

Before Mr. Justice Pa '̂ker.

i m .  YEN3IATESWAEA,
Nov. 17, 25,

Act X X  of 1862, s. i8— Civil Procedure Code, s. ^22~~OYder refuti%g permMsioti to suif 
not appealahle, nor suijcct to rcvisioti voider s. 622 of the Code of Civil Ftoeedure.

An ordfir passed under s. 18 of Act X X  of 1863, refusing leave to auo, is not 
appealable, nor if the Judge has exercised his discrotionj liahlo to revision under 
s. 622 of the Code of Civil Procodiu-e.

A ppucation under s. 622 of tlie Code of Civil I'roceclims to set' 
aside an order of T. "Weir, District Judge of Madura, refusing 
permission to one Yenkateswara Ayyah to "bring a suit under
6. 18 of Act X X  of 1863 against tlie members of the Madura 
Temple Committee.

Mr. Brown for petitioner.
It was contended that even if the applioatioji under s. 622 

would not lisj the order was appealahle.
The Court (Parker, J .) delivered the following 
JuDGMEXT :—This is an application under s. 622 of the Code 

of Civil Procedure, asking the Court to revise the order of the 
District Judge of Madura refusing leave to file a suit under s. 18, 
Act X X  of 1863. The learned counsel referred to the decisions 
in appeals 48 of 1885 and 49 of 1886, urging that these appeals 
iiad not been argued, and pointing out that an appeal had been 
allowed against an order under s. 5 of the same Act ; Sultan 
Adceni v. Sliaik Bdva MaHmiyar.(Vj
- The decisions quoted followed the Full Bench decision of this 

Court in Civil Revision Petition 101 of 1883 (a) given on March

Oivil Eovision Petition 243 of 1886.
(1) I.L .E .j 4 Mau, 293.
(a) Turner, O.J. (Innes, Ivottlan, Ivinilc-rslcy and Muttusimi Aj'-yar, J.T., eon-' 

p.urring). The potition'fer applied to th,c District Court, under Act X X  of 18G3> 
s. IS, for leave to file a suit under the Act.

The Judge refused leave. The petition^’ then applied to this Court, under 
s. (j22 of the Civil Procedure Code complaining that the Judge haA refen-od his 
application on grounds other than wore contemplated by the Act.

[t was objected that no^application lay to this Court, under h. G2'1, inasmuch ns 
tlie order is open to appeal. ^

tliG (inestioa reforred to the Full Bcnoli is whctlwr or not m  appeal lies from 
tlse grant or refusal of leave to sue.



Slstj 1883j "blit which hy an oversiglit-wouH appear not to have Yeneat£s. 
been reported.

In that decision the ease reported at lY  Madras, 295s vos dis- 
onssed and Tvas distinguished from the present on the ground that 
it was a proceeding anakgous to a decree in a Bnit, The grant or 
refusal of leave nnder s. IS of the Act, to institute proceedings, is 
not analogous to a decree, hut the sanction is a statutory condition 
precedent to the exercise of the right of suit.

In Jxavirafa Sunddra Miiriii/a Piliai v. Xalla X d ikan  I ’iHai, d 93.this Court held that no apiaeal lay agiiinst a grant of leave, and that decision ths.!
High. Court of the liorth.-Wcst Pro '̂incoa haa apjiroved anti followed ; Rajge liaJwl 
JSô sin V. She'd'h Dcen AH, 4 K .W .P ., 3,
-. The Ljegialature, in conferring on parties interested fiicilities far the institution 
of suits a®gainst persons charged with, the managemeut of temple property, has 
imposed tho condition that leave should be obtained fr(.,im the principal Court of 
original civil jurisdiction in tlie district. The Act directs th.at Court, on the 
perusal of tke application to determine whetlier there are sufficient pnm& faeie 
grcsinds for the institution of a suit, and if in the judgment of the Court there 
are*sueh grounds, to give leave for ita institution. It is to be inferred from the laa« 
guage of the A'ct that the Legislature did not inteid that the grant or refusal 
of leave should be interfered with by an Appellate Coxirt. A  suit cannot he insti­
tuted under the Act without leave of the Court mentioned in the Act, and if leave 
has heea> given by ftiat Court, the condition imposed by tjie Legislature has been 
complied 'with. ^

The grant of leave by the Appellate Court would not satisfy the requirements 
of the A c t ; the refusal of leave by the Appellate Court would not override tko 
sanction accoij^ed by the Court mentioned in the Act. It is left to the discretion of 
the Court empowered by the Act to determine, whether or not there exist primd 
faeie grounds for the institution of a suit, and the Appellate Court has no powej? 
to conetrain the judgment of the proscribed Court to pronounce affirmatively or 
negatively, in accordance with the views of the Appellate Court.

Where the Legislature intends that the Appellate Court shall have concurreat 
power with the Court of original jurisdiction to grant sanction to the institution of 
proceedings, it has expressly conferred the power.

It  is, however, argued that an appeal is given by the provisions of the Code 
of Civil Procod-ore, enacting that the procedure prescribed b j  the Code shall ha 
followed in all proceedings in any Court, other than suits and appeals, s. 6i7, that 
except when otherwise expressly provided by that Code ox by any other law fos 
the time being in force, an appeal shall lie from the decree of a Court eiereisiag' 
original jurisdiction, and that the refusal or grant of leare to institute a suit under 
the Act is a decree.

It was heW by this Court in Sultan Aelceni Sahib v. Shai î Bdaa M’aKmi^sr^
I .L .R ,, 4 Mad., 295, that in virtue of the sections of the Civil Pijocedure Code abore 
referred to, an appeal Iq^ from an order passed by the District Court, u'hder s. 5 
of the Act appointing trustees, on the ground that the ord̂ sr -was analogous to a 
decree as defined in the Code of C iyl Procedure. W e are, however, unable to hold 
that the grant or refusal of leave under k. 18 of the Act to institute proceedings of a 
special character is analogous to a decrfe. ®

The eancti(?a is a statutory condition precedent to the exercise of the riglit of suit 
and not an adjudication of any matter inter partes on a right claimed, and, on this 
g r̂ound, we hold th%t no appeal is given by the Procedure tJode,

The case will be returned to the Division Beach for the disposal of the ajpplicsi <. 
tionj tinder s. 022.
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Venkates- Tliere is, therefore  ̂ no appeal, and as the Judge has not 
Tnrê ’ declined jui’isdietion, but has merely exercised a discretion Tested  

in him by law, there is no ground for the interference of this Court 
on revision.

The petition is therefore dismissed.

APPELLATE CIYIL.

Before Sir Arthur J, E. CoUin8,Ki., Chief Jn&ticê  and 
M)'. Jusfice Parlicr.

jggg SESHAYYA and  others (P laintiffs), A ppellants,
Oet:25;28.

ANNAMMA a n d  AN O Tim i (D e fe n d ^ ^ -t s ) , Eespois^deots.-*'

Zi/iiifatioit Act, sch. //■, a)'*-. 132—Ecc;istered hypotheoation boml-^Fmoual remedy
barred after six years.

Article 132 of sell. I I  of tie  Indian Limitation Act, 1877^ by 'whicli a period 
of 12 years is allowed tC cnforce ijajonent of money charged on immovable property, 
refei’S only to suits to enforce payment liy sale of the propertj" diarged and not to 
a claim to enforcc the personal remedy on a registered bond by which immovahle 
property is pledged as security for the debt.

A p p e a i . against the decree of W. F. Grahame, District Judge 
at Cuddapah, modifying the decree of M. Jayaram Rdu, District 
Munsif of Nandalur, in suit 176 of 1885,

In 1885, the plaintiffs, Bandaru, Seshayya and three others, 
sued the defendants, Kuravi Annamma and Eavanayya, to recover 
Rs. 858-4-0, principal and interest, due under a registered bond of 
18T3 executed by Kesava Bhotlu, deceased, the undivided brother 
of Krishnayya, deceased husband of defendant No. 1.

By the bond certain land was made security for the payment 
of the debt.

Defendant No. 1 was alleged to have succeeded to, and taken
a

possession of, the estate of Kesava Bhotlu. Defendant No. 2 was 
made defendant as being a distant da;^adi of Kesava Bhotlu.

The Munsif decreed that the defendants should pay the 
amount sued for before January 1 st, 1886, and in default that the 
property pledged should be sold, and that if any balance remained

* Second Appeal 5(1 of (|S86,


