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Gangmya wMch could be legally enforced, or whether tlie agreement was 
M a h I -  altogether invalidated h j reason of the daughter’s death ? 
lAusHMi. Tliere is evidence that respondent Iso. 2 was allowed hy his 

family to leave them and go permanently to Eamana’s house, 
taking money with him] and to do service with and for him, and 
this of itself would constitute consideration. The gi\ung of the 
daughter of Eamana to respondent No. 2 was part and part only 
of the consideration moving from Eamana to respondent No. 2, 
and if the two parties resolved to adhere to their mutual agree­
ment notwithstanding the death of the daughter, and if respondent 
No. 2 relying thereon continued to work with and for Eamana, 
we do not see why they should not do so, nor why the contract 
should he regarded as at an end or incapable of enforcement or 
performance by mutual consent, nor why it should not be regarded 
as a fresh contract modified in reference to altered circumstances 
and acted upon by both parties. «>

As to the contention that the promises were referred to only"in 
proof of the alleged affiliation we have to observe that in sub­
stance they imply a contract, although such contract was not for­
mally set out as onG of the grounds on which relief was claimed; 
at all events the question was distinctly raised by th6 issues refer­
red by the District Judge, and the appellant cannot be held to 
have been taken by surprise or in any way prejudiced.

The result is that the appeal is dismissed with costs.
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Endente Aet, s. 91— Fuit for monei/ lent— Unstamped promissory note-^Caus» of
action.

terns of a contract to repay a loan'of money-with, interest, having been 
settled and the money paid, a promissory note specifying these terms was exocutod

........  ... ...........  ^
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later in the day by defendant and given lo plaintifr. This pxc-inissory note uras act p om j Ebi5»i 
stamped. In a suit "brouglit to recover the unpuid balancc o£ the loan on an oral 
contract to pay : ^VBiATtBA-

HeUy that plaintiff could not rccover. si'VASr,

A ppe.Uj from tlie decree of K. R. Xrisllna Menon, SulDordinats 
Judge at Tinnevelly, reversing' the decree of V. Strinivds^cliarlu,
District Mlmsif of Tuticorin, in suit 236 of 1884.

PlaintifE Yelajndasivan Pillai sued the defendant Potlii Eeddi 
for Rs. 596-10-10, balance of principal and interest due on account 
of a loan of Es. 1,000, made on 2StK March 1881, which it was 
alleged defendant promised orally to repay on the 12th July 1881.

Plaintiff alleged that, on the evening of the same day, defen­
dant gave him a memorandum admitting receipt of the money and 
promising to repay the same on the 12th July 1881 with interest, 
and that defendant had paid three instalments amounting to 
E e . 600 in 1881.

The Munsif held that the memorandum was a promissory note, 
and that, as it was not stamped, it could not "be admitted in 
evidence under ŝ. 34 of the Indian Stamp Act.

Rejecting^ it as inadmissible, the Munsif held that plaintiff 
could not give evidence of the oral promise made in the morning 
for which the written agreement' was substituted in the evening.

The Munsif held, however, that plaintiff was entitled to prove 
the payment of consideration which preceded the promise to pay 
and that he might have recovered had the suit not been barred by 
limitation, more than three years having elapsed from the date of 
the loan before the suit was filed.

The suit was dismissed.
On appeal the Subordinate Judge lield that the memorandundL 

was not a promissory note but merely additional evidence, of the 
loan; that the oral contract on which plaintifE sued was proved ; 
that the payments made subsequently were pajonents on account 
of interest "as well as of principal, interest being due according 
to the contract, and that endorsements of such payment made and 
signed by the defendant on the memorandum were admissible 
though not stamped for the purpose of proving pai-t-payment of 
principal. ^

The claim ŵ as decreed.
Befendant^ppealed on the grounds—■

(1) That plaiutifi's claim was baai’ed by limitatioa#
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PoTHi Redui (2) That oral ovidence was not admissible to prove tlie con­
tract which was evidenced by a promissory note. 

Bhmlujmn Ayyangdr for appellant.
Sulrrarnaivja Ayyar for respondent.
The Court (Collins, CfJ., and Parker, J-) delivered the following 
Judgment :—We are clearly of opinion that the writing is not 

simply a memorandum in a ledger as found by the Subordinate 
Judge, but that it is a promissory note, and being unstamped, it is 
not receivable in e\idenc)e.

It is then lu'ged upon us on the strength of the ruling in 
lu'iWniasdmi v. 'Rangammi (\) that plaintiff may be permitted to 
prove the consideration which preceded the contract,,amijtha^^ 
suit may be regarded as one for the return “  of money lent^’ to 
defendant on 28th March 1881.

The ground on which that ease was decided was that the cause 
of action was complete in itself before the giving of the no^e, 
and that therefore the cj-se fell in the first class of those described 
by Garth, C.J.̂  in Sheikh Akbar v. Sheikh Khan.{2) The facts of 
that case do not appear in the report further than^this,—that the 
money for which the'promissory note was given was borrowed for the 
purpose of paying a debt incurred in family trade. Beyond that 
we do not know the circumstances of the particular case,̂ and we do 
not understand the learned Judges to have ruled that in all cases 
where the original cause of action is the bill or note itself, it is open 
to the plaintiff—if the note be lost or not receivable in evidence— 
to frame his suit as one “ for money lent ” independently of tho 
note. "We cannot assent to such a doctrine, and to do so would 
entirely nuUify the provisions of s. 91 of the Indian Evidence Act.

As pointed out by Garth, C.J., there is no doubt as to the 
principle of the authorities, and the only difficulty is in the deter­
mination in individual cases to which class a particular case 
belongs. A plaintiff may sue on his original cause of action if 
the promissory note has been given on account of the deBtj and has 
not been parted with under such circumstances>s will render the 
debtor liable upon ît to some third persouj—as for instance, when 
tlie promissory note is given in payment for goods sold and 
delivered, or for an account rendered! But when a loan is made 
by plaintiff to defondant  ̂ and in consideration of that loan the
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defendant contracts by a promissory note to pay it '̂ villi interest Twriu Keodi 
at a certain date, tliere is no cause of action for moner lent or ,

*■' V EL.Vi I jJA
otliervvise tlian iipon tlie note, and if for want of a stamp tkc note mt.vx,
is not receivable in evidence the plaintiff’s claim must fail. Tliî  ̂
lias before been held b,Y this Coiu't in MuihaJtujan Amhalum y. 
Itamanadliam GhetU. (1)

It appears to us the present is precisely such a case. The term 
of the contract were settled in the morning and the late of interest 
and the date for re-payment ■were agreed upon. The money was 
then handed over and later in the day the promissory note specify­
ing these terms was written and left in the plaintiff’s possession.

It is a necessary condition to every witten contract that the 
terms should be orally settled before they are reduced to writing, 
and to hold when such a contract has been reduced to WTiting, 
that a plaintiff can take advantage of the absence of a stamp on 
the promissory note to sue at once for the return of money which 
he~ may liave contracted to lend for a fixed period, would entirely 
defeat^the provisions of s. 91 of the Evidence Act.

As pointed out by the learned Chief Justice in Sheikh Akbar v.
Sheilih Khan one very material distinction between the two classes 
of cases may be found in the investigation of the point on whom 
lies the burden of proving the note. In the case before us there 
can be no doubt that the onu& must fall on the plaintiff.

Upon this ground the suit must fail, though %\̂e may fm’ther 
point out that even had it been open for the plaintiff to bring 
the suit as “  for money lent,” the receipts for the part-payments 
being unstamped, would not be receivable in evidence, and the bar 
of limitation is therefore not removed under s. 20 of the Indian 
Limitation Act.

The decree of the Lower Appellate Court must be reversed 
and the suit dismissed. Each party should bear Ms own costs 
throughout.
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