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APPELLATE CIVIL.

Before Mr. Justice Muttusdmi Ayyar and Mr. Justice Bvandt,

1886. G rAN G rATYA AND OTHERS (PLAINTIFrs), APPELLANTS,
July 14,
Oct. 16. and

M A H A L A K S H M I .vjtd others ( D efendakts), E bspondent;

Speeific Relief Act, s. 4:2—Suit hj reversioners of Hindii ivido

The plaintiffs, iincle’s sons of R, a deceased Hindii, brough^;- ’ 
sioners of B, for a declaration tiiat certain alienations made by M, Wc widow ol it, 
xrere not "binding 'beyond the lifetime of M.

The Disti-ict Judge held on the strength of Greeman Singh v. Wahari Lall Singh 
(I.L .R ., 8 Cal., 12) that the suit would not lie iinder s. 42 of the,Specific Relief 
A c t:

.Seld, that the suit would He.

A p p e a l  from tlie decree of H. LePanu, Acting District Judge 
of Eistna, con.firm.ing the decree of 0. S. E.. Kristnama, District 
Munsif of Masulipatam, in suit 687 of 1883.

The facts necessary for the purpose of this rep6rf appear from 
the Judgment.

The Acting Advocate-Greneral (Mr. Shephard) for*appellants,
Ananddcharlu for respondents.
The Court {Muttusdmi Ayyar and Brandt, JJ.) delivered the 

following
J u d g m e n t  :—The appellants, Adusumilli Gf-angayya and two 

others, claiming to be entitled in reversion to certain property on 
the death of respondent No. 1 Mah^lakshmi, the widow of one 
Pedda Eamana, whose imcle’s sons the appellants allege themselves 
to he, sued for a declaration that certain alienations of the said 
property made by respondent ]N!o. 1 to Upalapati iSeshayya and 
Sayana Suhbanna, respondents Nos. 2 and 3, are void as against 
them e;scept for the term of the widow’s life. The respondents 
pleaded among other things that the suit is not maintainable, and 
the District Judge, on the authority of the case cited, Greeman 
S^gli V. Wahari Lall Singh,{V) the^reasoning of which, he says, 
he is unable to understand, allowed this objection.

, ______________________________________ ______ *____________ ________  ,

* Second Appeal 968 of 18fi5. (1) T.L.B., 8 Cal., 12.



He proceeded nevertlieless to dispose of tlie appeal on the gaxgmya

It is contended in appeal tliat the suit is maintainable, and it lakshmi. 
is urged that even if the decision quoted be correct, it may be 
distinguished from the persent case, inasmuch as here it is found 
as a fact that the appellants are the nearest, if not the only, 
reversioners, whereas in the Calcutta case there were contending 
reversioners.

We are unable to distinguish the cases on this ground. It 
is stated most distinctly in the case quoted that the suit was 
dismissed on the ground that the plaintiff was not entitled to a 
declaration, not because he was not a nearer reversioner than the 
defendants who also claimed to be reversioners, but that a person 
who stands in the ̂  position of a presumptive heir upon the 
death of a Hindu widow is not entitled to maintain a suit for a 
declaration of his so-called reversionary r i g h t a n d  this because 
“  s“ 42 of the Specific Relief Act refers only to existing and vested 
rights and not to contingent rights like those of a person who has 
only â ôhance of succeeding to the estate of a Hindu after the 
death,of a female heir in possession.”

W e  confess that we also are unable to follow the reasoning 
or to ooncuj in the conclusion arrived at.

The language used in illustration (d) and («) appended to 
s. 42 is referred to as supporting this conclusion. Illustration (e) 
appears to us to be conclusive that a suit like the present is main­
tainable. With illustration (e) before us, and reading the section 
itself apart from it, we entertain no doubt that the present suit is 
maintainable.

The alienation to respondent Nos. 3 was by way of sale, and 
the widow and her alienee pleaded that the sale was for purposes 
necessary and binding on the estate.
‘ The case of respondent Nos. 2 is more complicated and 
altogether different.

He and the •v̂ idow pleaded that Uamana brought the re­
spondent No. 2, then a young boy, to his honge. 16 years before 
suit, promising the boy (Gr his pai’ents) a share in his property 
during his ̂ Bamana’s) lifetime, and the'whole of it after Ms deaitt, 
according to the custom of the country, the boy to be married 
to the daughtec of Eamana, and.to help Eamana and to be a 
member of his family: they-further said that the respondent No. 2
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UASG.tvvA “ became (or was constituted) the lieir of Eamana’s property after 
M.ik- his death.”

lAKSHMr. It is admitted that Eamana’s daughter died before she was 
married to respondent No. 2, and it is found by the District 
Munsif that after she died Hamana selected another girl for him 
as wife, and, in accordance with his instractions, his widow had 
respondent No. 2 married to this girl.

The District Munsif found that the respondent No. 2 was 
taken as an “ illatam ”  son into Eamana’s family, and that, as 
such, he is entitled to the whole estate of Eamana, being 
“ constituted his son at a time when he had full power over his 
property ”  and that the appellants cannot call his . right 
question.

The District Judge called for findings on the following issues: 
(1) Does the custom of “ illatam” prevail amongst Karamas in 
this district ? If so, is it a valid and -binding custom ? (2) Gan 
the relationship of affiliation, otherwise termed “ jUatam,’ ’ "be 
established in a Kamma family in this district in cases where 
the person said to be affiliated has not actually Jaeen married to 
a daughter of the' family into which he claims to have  ̂been 
affiliated? If so, has defendant No. 2 been so affiliated? (3) 
Was there, subsequent to the death of the daughter of Eamana, 
any agreement that, in return of his taking part in the manage­
ment of the estate, defendant No. 2 should receive a share, or be 
substituted as heir to Eamana ? Supposing such agreement to be 
proved, is it valid and binding so as to avail to oust the claim 
of the reversioners ?

He found that without doubt the respondent No. 2 is not an 
“ iUatam son-in-law of Eamana, but in appeal the right of 
respondent No. 2 was put on the footing of a contract supported 
and evidenced by a nuncupative will made by Eamana on his 
death-bed, the consideration being Eamana’s promise to give to 
respondent No. 2 his daughter in marriage and a share in his 
property; a promise after the daughter’s death ô affiliate him and 
to give him half his property in his lifetime and the whole after 
his death, which intention he instructed his wife to carry out after 
his death, and also that h  ̂directed his wife to marry the young 
man to a girl whom he had selected, or whom she should select.

In the event the District Judge considered that t̂he respondent 
No. 2 is entitled to succeed on the ground of a contract, and a
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direotion by Ramana to his wife—which, he says, may he considered 
a nuncupative will—to make over the property to respondent 
‘No. 2, and as to the alienation to the respondent No. 3 he hejji that 
it is open to the respondent No. 2 to repudiate or to ratify it, hut 
that the appellants are not in a position to challenge it.

It is urged in appeal that tlie respondents Nos. 1 and 2 set up a 
speoial custom whereby rcspondont No. 2 was affiliated to, or made 
a member of, Ramana's family, and that they referred to certain 
promises said to have been made by Ramana to give respondent 
No. 2 a share in this property, or his property, only in proof of 
the alleged affiliation; that the District Munsif to whom issues 
were referred found the alleged custom not proved, and that 
respondent No. 2 had no right by inheritance; and that as the 
District Judge did  ̂not express dissent from those -findings the 
plaintiffs’ claim should have been allowed; that the theory of a 
nijncupative will was an. after-thought on which the District 
lyCaiisif declined to express any opinion upon the ground that he 
was c§.Uod on for a finding as to the alleged custom only, whereas 
the Judge disposed of the case on considerations not arising out 
of the case oj î^inally stated, viz., was there a* contract ? and was 
there a will ? and it is argued that there is no evidence of a 
contract o:̂  of a will, but only an agreement which was invalid, 
the basis of the agreement on the part of Ramana, viz., the inten­
tion to marry respondent No. 2 to his daughter, having failed by 
reason of her death.

We cannot look upon the instructions given by Ramana 
shortly before he died as in the nature of a testamentary disposi­
tion of property, because he only oonferi^ed a power upon his wife 
to execute a contract -vvhieh he had made, but had not performed 
during his lifetime. The instructions given may, however, be 
regarded as given in furtherance of, or to complete, the prior 
promise, viz., either the promise to give respondent No. 2 half of 
his property during his lifetime and the rest after his death in 
consideration of sespondent No. 2 leaving liis'own family and 
living with and helping Ramana, coupled with a*promisa to give his 
daughter to him in marria*ge if she lived, or a subsequent promise 
to do the ^ame, notwithstanding that his daughter had died.

And the questions we have to decide are—whether there was 
consideration ♦for such promise, whether Il,here was a contract
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Gangmya wMch could be legally enforced, or whether tlie agreement was 
M a h I -  altogether invalidated h j reason of the daughter’s death ? 
lAusHMi. Tliere is evidence that respondent Iso. 2 was allowed hy his 

family to leave them and go permanently to Eamana’s house, 
taking money with him] and to do service with and for him, and 
this of itself would constitute consideration. The gi\ung of the 
daughter of Eamana to respondent No. 2 was part and part only 
of the consideration moving from Eamana to respondent No. 2, 
and if the two parties resolved to adhere to their mutual agree­
ment notwithstanding the death of the daughter, and if respondent 
No. 2 relying thereon continued to work with and for Eamana, 
we do not see why they should not do so, nor why the contract 
should he regarded as at an end or incapable of enforcement or 
performance by mutual consent, nor why it should not be regarded 
as a fresh contract modified in reference to altered circumstances 
and acted upon by both parties. «>

As to the contention that the promises were referred to only"in 
proof of the alleged affiliation we have to observe that in sub­
stance they imply a contract, although such contract was not for­
mally set out as onG of the grounds on which relief was claimed; 
at all events the question was distinctly raised by th6 issues refer­
red by the District Judge, and the appellant cannot be held to 
have been taken by surprise or in any way prejudiced.

The result is that the appeal is dismissed with costs.

APPELLATE CIYIL.

leso. 
Auff. 4. 
Nov. 5.

Befors Sir Arthur J. H. Collins, Chief and
Mr. Justice Parker.

P O T H I E E D D I (D efbitdaitt), Appellant,

and
, V E L A Y U D A S IY A N  (PLAZNrrpp), E espondent.’**

Endente Aet, s. 91— Fuit for monei/ lent— Unstamped promissory note-^Caus» of
action.

terns of a contract to repay a loan'of money-with, interest, having been 
settled and the money paid, a promissory note specifying these terms was exocutod

........  ... ...........  ^
*. Second Appeal 149 ol 1886,


