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by art °7d gurd to the requirements.of 5. 3 of Act XIX of 1841, Asprr Ramte
.at contrary, after citing the parties and having them before "o
him, he has himself recorded that they may properly ve left to g{‘fjg'
their remedy by means of a regular suit, so far as the.dispute “
between them is conﬁel‘geé.
In these circumstances, his jurisdiction under Aet XIX of
1841 ceased. The order for taking an inventory had not been
made prior to the time when he decided that the parties should be
referred to a regular suit, and the Judge had no jurisdiction then
to make an order for such inventory to be taken. e directs that
the inventory is only tn be taken in certain circumstances and
ynder certain conditions; but the Aet does not contemplate such
order being made subject to conditions. The order appears to
us to be made without jurisdiction and must be set aside on that
glfzound. The respéndent must pay the petitioner’s costs in this
Court.

APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, Kt., C-’hief Justice,
and My, Justice Parker.

TELLIS (PrAiNTiFr), APPELLANT, 1888.
Axg. 20.
and Oct. 8.

SALDANHA axp ormERS (DEFENDANTS), RESPONDINTS.*

Tndinie Twocession det, 1865, effiet of, on estates of Native C’krasimns previously
Jollowing Hindi law.

A and J, brothers, Native Christians, descendants of Brahmans, were living in
goparcenary and owned certain land on the date when the Indian Snccession
Act, 1865, came into force. In 1872, no partition having been made, A died: -

Hotd that J did not tuke the whole vstate on the death of A by survivorship,

ApppAL from the decree of C - Venkoba Réu, Subordinate Judge at
Mang alore (South Canara), modifying the decree of A. Venkata~
famema Pai, District Minsif of Mangalore, in suit 286 of 1883.
The faets of the case, so far as they are neceseary for the purpose
of this report, are set out in‘%the Judg-ment of the Court(Collins, C. J o
and’ Pamke::- 1.

* Becond Appeal 1053 of 1885.
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The Acting Advocate-General (Mr, Shophard) w.
yana Rdu for appellant.

Bhashyam Ayyangdr and Strinivdsa Rdu for respondents.

JunayexT.—The first question raised in this second appeal is
a very important one. l'he question is whether the Hindd rule
of survivorship obtains in the families of Native Christians, who
were living in undivided copwrcenemhxp at, the time of the passing
of the Succession Act and who have not since effected a partition.

The plaintiff, José Tellis, and Augustine Tellis, the late husband
of defendant No. 1, were Native Roman Catholic Christians and
were living in coparcenership as to their ancestral lands when the
Tndian Succession Act came into force in 1866. Their father had -
died previous to 1866. Augustine Tellis died in 1872, leaving a
widow, defendant No. 1, and a daughter, Anna Tellis, defendaint
No. 2. The plaintiff’s contention is that, by the rule of survivojr-
ship, he became sole owner of the ancestral property on the de h
of his brother in 1872 to the exclusion of defendants Nos. 1 and 2

Both the Courts below have disallowed the plamtlﬁ’s elalm
The District Mtnsif held, on the authority of Ponnusdmi Nddan
v. Dorasdmi Ayyare,(1) that the succession to the propény of
Augustine Tellis—including his share in the ancestral estate—
was governed by the Succession Act. He referred to a case
decided by the same Judges reported in 8, Indian Jtrist, page
30, which appeared to him inconsistent with the former ruling,
but considered himself bound fo follow the ruling ia the authorized
reports.

On appeal, the Subordinate Judge, though not considering
the Jurist case inconsistent, also followed Ponnusdmi Nddan v.
Dorasdmi Ayyan.

The learned Acting Advocate-Gleneral, on second appeal,
argues that both these cases ave really in favor of the plaintiff’s
contention. Ile points out that in the latter case the plaintiff's
father died after the Succession Act came into operation-and urges
that plaintiff may at his birth have acquired an interest to which
the rule of survivor s}up gives effect, and of Whlgh the subsequent
enactment of the Succession Act will mot depsive him. It was
urged that the J urist case was on alk fours with the present, since
in that case also the father had died subsequent to the passing of

(1) LL.R, 2°Mad,, 209.
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-~ Act; and with regard to joint family property there T
. properly speaking no suceession, but the rule of surviv orship g, rovcma )
applied. The Succession Act, it was eaid, applied only to pmperty
which was inheritable.

Against this M#%, Bhdshyam Ayyan@ir urges that the term
“ joint tenants,” as applied to Hindd coparceners with respect to
their ancestral property, is misleading, since among toem the
joint tenaney with rights of survivorship is by operation of law and
not by consent of the parties. He argues that, under the law of
the Mitikshard, the chance of an increased share on partition
acoruing by the rule of survivorship is merely a contingent or

—possible right, and not & vested right; that if it were a vested
right it might be atta(‘hed and sold bv a creditor, but it is not
attachable (s. 266, cl. ( ) of the Code of Civil Procedure) ; that the
cases to which the Succession Act does not apply are cases in
which the parties are Hind{s by religion—dJoseph Vauthiar’s case; (1)
dnd hence that it is impossible, where the Specession Act is in force,
to give to a Christian a contingent right which could only accrue
to him were he a Hindt by religion and govemed by Hindd law.

I’ reply the Acting” Advocate-Greneral afgues that when two
persons have Some into such a relation that the rule of survivor-
ship applies there can be no question of inheritance, and that
whatever “would be the cage under the Bengal law, the plaintift’s
claim by survivorship is good under the law of the MitAkshars.
(Mayne, s. 242.)

The passage relied on by the plamtlff in Ponnusdmi Nddan v.
Dorasémi Ayyan does not appear to us to carry the proposition
further than this—that where a Native Christian, whose family had
up to 1866 observed the Hindh law of succrssion,thad by such law
acquired at his birth an interest in ancest¥al property, the sub-
sequent enactment of the Succession Act would not divest him of
such interest. It would still be open, therefore, to a son to sue his
father and brother for a partition and separation of such share in
the ancestral famﬂy estate. But it does not folle - 4 from fhis that -
until a partition was made all the rules of Hindd law would remain
applicable affer the passing of the Succession Act. It will be
hardly contended that a mamaging member could bind the shgres
of the othérs, or that it would not be open to each member to give

®

»

(1) 7 M.H,O.R., 121,
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or bequeath his share to a stranger, and yet such ahe..
be opposed to, and inoperative under, Hindd law, though .
under the Succession Act.

In the Juxist case the present point did not arise. That was a
suit brought by one of tiires brothers (Roman Catholic Christians),
whose family had adhered to the Hindi 1w of succession up to 1866
and had not afterwards effected any partition. The father died
in 1869 and the ancestral property continued to be managed by the
second son as joint family property. On a suit brought by one of
the brothers for partition, it was held that the Indian Succession
Act did not apply, since on the father’s death the estate which
had been held by him and his three sons jointly continuved tc be
held by the smrvivors, and that as there was no separate estate,
1o letters of administration were requived. It was also held that
the plaintiff’s share was one-third, not one-fourth.

In that case mo widow or daughter appeared to put in amy
claim under the Succession Act, and the three brothers had of
course under either law equal rights in the father’s share. As
the only property in suit was property which the members of the
family had practically agreed among themselves to {reat “ag if it
were joint family property under Hindd law, it would naturally
follow that the plaintiff was entitled to one-third, and the question
now in issue did not arise.

We are of opinion that coparcenership and the right of sur-
vivorship are incidents peculiar to Hindd law, which law, as far as
it affected Native Christians, was repealed by the Succession Act.
The Succession Act did not however take away any vested rights,
and Augustine Tollis had a vested interest on 1st January 1866.
That interest continued to vest in him till his death in 1872, when
a, case of intestacy arose which was governed by the Succession
Act and not a case of coparcenary and survivorship governed by
Hindd law. The right of survivorship pre-supposes that the rule
of Hindf law is the rule of decision at the date of the chparcener’s
death, but the effect of the Succession Act was to convert vested
coparcenary rights into individual rights and to subject such rights
in cases of intestacy to the rules of succession provided by that Act.
W= are of opinion that the decision &f the Courts belot was right.

The next point is whether defendants Nos. 1 and 2 are liable
to account to plaintiff for half rent forland No. 2 for three years
or six. The Subordinate Judge ruled that the claim was governed
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by art. 61 (apparently a clerical error for 62) of schedule II of
the Limitation Act, and it is argued for the plaintiff that the case
is similar to Gooros Das Pyne v. Ram Narain Sahoo.(1)

Per contra Johuri Maliton v. Thakoor Nuth Lukee (2) and
Kundun Lal v. Bansi Dhar (8) were reférred to. The Calcutta
:ase does not apply. The Allahabad case was one in which one of
;wo heirs (each entitled to a moiety of deceased’s estate) received
he whole of a certain sum of money in a banker’s hands. It was
1eld that art. 62 there governed the case.

The present case is that defendants Nos. 1 and 2, who were
jointly entitled with plaintiff to the whole of rent for land No. 2,
are called upon to give up to plaintiff his moiety. We think
art. 62 ¥ill govern the,case.

Lastly, it is urged that the Subordinate Judge improperly
refused to enforce the clause for forfeiture against defendants
Nés. 3 and 4. It is found. that plaintiff refused to accept from
these defendants a moiety of the rent, whieh was really all he was
entitled to, and in any case it would be extremgply unjust to enforce
such g clause ugder presept circumstances aga,lnst tenants who have
beenoholdmg on & mulgaini lease since 1841. * The case is similar
to Ndrayana v. Ndrdyana,(4) and we think the penalty is one
which shoyld be relieved against.

The second appeal, therefore, fails and we dismiss it with costs.

PRIVY COUNCIL.

APPA RAO, In re.

De-hearing—Infancy of party at the time of the hearing of appeal—*‘ Res noviter '
niot itself a ground for a re-hearing.

There may be exceptional circnmstances which will warrant the Judicial Com-
mittee in alleving, even after an order of Her Majesty in Council has issued upon
their report, a re-hearing at the instance of one of the parties. Buf thisis an
indulgence with a viesv mainly t® doing justice when by some accident, without
any blame, the party has not been heard, and an order hgs been made, inadver-
tcntly, as if he had been heard.

. —e
(1) LL.R., 11 LA, 59. (2) LL.R., 5 Cal., 830.
(3 LL.R., 3 ALL, 170. (4) LL.R., 6 Mad., 327.
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