
f .
K ijttc.v m .

preferential claim s of deoree-lioH ers having superior rigM s and o f 

the creditor, a t whose cost the sale is caiTied out, are provided for.
These are difficulties which occur to me from the peonliai’ 

wordiag*̂  of s. 295 which I  have above indicated; but on the 
whole, I am not prepai’ed to dissent fr-om my learned colleague in 
the conclusion arrived at by him, viz., -that it is open to us to 
hold petitioner to be entitled to call the sale in question under 
s. 811.

I, therefore, eoneui' in the proposed OTd.eT~~-Girdhari SlngJi v. 
Hurdeo Namin Singh (1) being authority that a material eiTor in 
describing the encumbrances on the property sold may be a material 
irregularity in publishing and conducting the sale.
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APPELLATE GIVIL.

Before Sir Arthur J. H. Collins, Kt., Chief Justice, and 
Mr. Justice Muttusdmi Ayyar.

1886. YELLAYA ( P l a i n t i f f ) ,  A p p e lla n t ,

a n d

VIEAYA (D efendant N o. 2), E espondeut.*

Sevenue Seeovery Act, s. 59~Zimitation— Sale of laud subject to mortgagcSuit iy
mortgagor.

Land which rrae subject to a mortgage having heen sold for arrears of revenue 
under Act II  of 1864 (Madras), the mortgagee’s assignee sued to enforce the term* 
o f the bond by sale of the land more than six months after the date of the sale of 
the laud:

ITelii that the suit was barred by s. 59 of the said Act.

A p p e a l  f r o m  t h e  d e c r e e  o f  V e n k a t a  E a n g a y y a r ,  A c t i n g  S u b ­

o r d i n a t e  J u d g e  a t  E l l o r e  ( G o d a v a r i )  c o n f i r m i n g  t h e .  d e c r e e  o f  K .  

V e n k a t d c h a l a m ,  D i s t r i c t  M u n s i f  .o f  E l l o r e ,  i n  s u i t  7 5 9  o f  1 8 8 2 .

T h e  fa ic ts  n e c e s s a r y  f o r  t h e  p u r p o s e  o f  t h i s  r e p o r t  a r e  s e t  o u t  

i n  t h e  j u Q g m e n t  o f  t h e  C o u r t .

Stibba Mdu f o r  t ^ p e l l a n t .

R e s p o n d e n t  d i d  n o t  a p p e a r .

J u d g m e n t . — T h e  a p p e l l a n t  N i d a d W o l u  Y e l l a y a  i s  t ^  a s s i g n e e  

o f  t h e  m o r t g a g e  b o n d  A . w h i c h  w a s  e x e c u t e d  b y  d e f e n d a n t  N o .  1

(1) L.R., S I,A ., g30. * SeeoBd Ap^efA 896 of 1884,



to defendant No. 4 on the 29t]i June 1879. By that document the Y js i la y a

mortgage deht was seciu-ed on 68-| cents of inam land now in suit. YibIta.
The reyenue payable to Grovernment on some jiraiti land o-̂ Tied 
by the mortgagor, defendant No. 1, for fasli 1290 fell into arrear.
It was considered that „if that piece of 4and was put up to sale, 
no one might purehase it^und the arrear might not be recovered.
The laiid in suit was therefore attached aad sold to defendant 
No. 2, the respondent, under Act II of 1864. The revenue sale 
took place on the 24th November 1881. "When the land was 
under attachmentj the original mortgagee, defendant No. 4, 
brought to the notice of the tahsildar the existence of the mort­
gage, bT3rt.lie.~was informed that if he paid the arrear, the attach­
ment wpuld be raised. As he failed to do so, the land was sold, 
and Umidi Yiraya (defendant No, 2), the respondent, became 
piirohaser. On •the'̂ lOth August 1882, the appellant accepted the 
alignment of the bond A  and brought this suit on the ground 
tii%t what actually passed by the revenue sale was only the right 
of redemption which the mortgagor had at the date of the sale.

~'l'he^District Munsif passed a personal decree in favor of the 
appellant as against thê  mortgagor, and also 'directed payment to 
the former of the surplus sale proceeds in the hands of the Collector 
of the District (defendant No. 3), but he exonerated the property  ̂
in suit froTn all liability for the debt.

On . appeal, the Subordinate Judge confirmed the decree of the 
District Munsif on the ground that the suit, which was instituted 
after the espu-ation of sis months from the date of the sale, was 
barred by s, 59 of Act I I  of 1864, and that -under s. 42 of the 
same enactment, the property in the land sold passed to the pur­
chaser free of prior encumbrances.

It is urged in second appeal that both the grounds relied on 
by the Lower Appellate Court are not good in law. It cannot 
be denied that what was really intended to be sold and what was 
sold in faot was, not the mortgagor’s right of redemption, but the 
entire property under mortgage. It would become necessary to 
determine whether more than the right of redemption was liablo 
to be sold only in case the suit is not barred by s. 59. This section, 
provides that “  nothing contained in this Act shall be held,to 
prevent parties aggrieved by any proceedings under this Act, 
except as hê ’einbofore provided, from apjilying for ’ redress i 
provided that Civil//ourts shall not tate cognizanoe of any suit
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Yeilaya instituted by such parties for any such cause of action unless such 
suit shall be instituted within sis months from the time at which the 
cause of action arose.”  In the case before us the sale of a larger 
interest than what was liable to be- sold is, according to the 
appellant, the grievance‘'for which he seeks redress; and the claim, 
therefore, that the sale was illegal so far as it purported to 
convey more than the right of redemption appears to us to fall 
under that section. It may be that the appellant does not seek to 
annul the sale in toto; but its cancehnent pro timto, so far as the 
interest conveyed is in excess of the right of redemption, is also a 
remedy for an injury caused by a proceeding under the Act. We 
are of opinion that the suit was properly held to be b'arrecTby 
limitation and dismiss this second appeal.
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Before Sir Arthur J. S . Collinŝ  Kt., Chief Justice, Mr. Justice 
Kermn  ̂ Mr. Justice Kutfusami Ayyar, Mr. Ju&fice Bmndt, 
and Mr. Justice Parker.

1886. RErEEEITCE PBOM THE BoABD OF EeVENITE UJSTOEE S. 46 OE THE
I n d i a n  S t a m p  A c t ,  1879.̂

Stamp Act, soh. II , art. 15 {a)Sempt~Ii!ndo>'sement ofpaym ni on mortgage deed.

An endorsement on a mortgage, aclmowledging tiie rcceipt of the sum thereby 
secured is exempt from stamp duty imder scl. II, art, 15 (a), of tte Indian Stamp 
Act, 3879.

E epeeence to the High Court by the Board of Eevenue under 
s. 46 of the Indian Stamp Act, 1679.

On the 1st April 1886 the Collector of Tanjore (J, B.
Pennington) made the following reference to the Board of 
Revenue;—

“ The Sub-registrar of TirukattupaUi has impounded an 
instrument which purports to be a receipt endorsed on a deed of 
mortgage without possession, whereby the mortgagee acknow­
ledges the receipt of the principal of the original instrument 
pkcs the interest due on it.

* Referred Case 2To. S of


