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he shall make over the person arrested to a police officer with.
out unreasonable delay is sufficiently complied with by his being
forwarded in the custody of a servant or of the village servant
in this case. The. intention is to prevent arrest by a private-
person on mere suspwlon or information, and not to impose
on him the obligation of taking the party arrested in person to

a police station. The original custody continued and did not
terminate. This- case is distinguishable from Z%e Queen .
Bojjigan(1>.  We set aside the order of discharge made by the
joint magistrate in Revision Case No. 144 of 1888, but having
regard to the lapse of tin'}'g, we will not ditect any further

proceedings.

APPELLATE CIVIL.

Before Mr. Justice Muttusami dyyar and M. Tustice Wilkinson,
YACOOB (PrLAaINTIFr), APPELLANT,
and
MOHAN SINGH (Derexpant No. 2), RespoNDENT. *
Civil Procedire Code, s, 5T—Return of pluint when Court has no jurisdiction,

An Appellate Court is not hound to return the plaint under all circumstances
where defect of jurisdiction appears. '

Arrrarn from the deeree of C. 8. Crole, District Juslge of North
Arcot, modifying the decree of V. Subramanya Sastri, letllct
Munsif of Vellozp in suit No. 417 of 1886. ’

The facts necessmly for the purpose of this report appear from
the judgments of the- Court (Muttusami Ayya1 & Wilkinson
JI). ’

Bhashyam Ayyangar, Sadagopacharyar, and Subraman va dyyar
for appellant.

-The Acting Advocate-General (Mr. Spring Branson) and Sesﬁm
giri Ayyar for respondent. .o

WirkinsoN, J.—In his plaint pla,mtlff prayed for a decree
declaring his right to grant pattz="to, and to collect rent from,

fr—

(1) LL.R., 5 Mad., 22, * Second Appeal No. 1072 of 1887,
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the raiyats of Virdampet, for possession and for a declaration that
the lease of defendant No. 2 was inoperative against him.

The defendants demurred to the jurisdiction of the District
Munsif’s Court urging that the suit should have been filed in the
District Court. Thereupon plaintiff’s vakil maintained that the
suit was one for specific performance. Defendant’s vakil accepted
this contention, and as remarked by the Munsif, * the suit”’ in his
Court. “ was all along treated as one for specific performance.”
He gave plaintiff a decree for possession against both-the defend-
ants. Defendant No. 2 alone appealed. to the District Court on
the ground énfer alia thate the suit was not  wholly " a suit for
specific performancd. The Distriof °T udge reversed the decree of
the=Munsif so far as deféndant No. 2 ‘was concerned, holding that
the suit as a suit f3r specific performance would not lie. Defendant
No. 2 was no party to, and had no notice of, the contract, specific
perfomna,nee of which was sought] and that, if it had been & suit
for possession, thd Dlstnct Munsif would have had no jurisdiction.
Plaintiff appeals. "It is Admitted by his pleader that the suit
was not a suit for specific performance of a contract and that
the District Munsif had no jurisdiction to try the suit for posses-
sion, but it is contended that the plaint should be returned fer
presentation in the proper Court.

I have no doubt that the suit was one fos possession, that it was
not rightly valued, and that had it been, it would not have been
eogmzable by the Dlstmet Munsﬁ

But in grder to. wrest *Jurisdiction. plaintifi’s pleader elected
to treat the suit as one for specific performance and the suift was
"tried as if it had been so framed. The plaintiff is bound by the
statement of his pleader and this second appeal must therefore
fail as it is conceded that the.contention of the pleader for pla.mhﬁf
in the Court of first instance cannot be maintained.

"With reference to the question whether or not the plaint should
be returned for presentation to a Court having jurisdiction, I
remark that the question does not really arise. " The plaintiff may
have the right now to institute in the proper Court a suif for

possession, but I cannot treat the present suit as such. I do not-

agree with the contention of the learned pleader for the plaintiff
that s. 57 of the Civil Procedlire Code is #mperative at this stage
of the case. No doubt it is so at the institution of & suit: If
on presentation of plaint the Court inds that it has no jurisdietion,
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it is bound to return- the plaint. But this is before the issue of-

process to the defendant.

This Court has no doubt in many cases returned the plaint f01
presentation to the proper Court, even in second appeal, but the
principle on which it has acted is that laid down by the Privy
Counecil in the case of Mohummud Zuhoor Alikhan v. Nfussumat
Thakooranee Rutta Koer(l), viz., that this Court has the power to
do what the Judgs of the Court of first instance might, under the
Civil Procedure Code, have done at an earlier stage of the case.

Had the Legislature disapproved of the practice, a rule would
have been introduced into the Code when it was recast by Act
XIV of 1882. The absence “of any p10v1s10n for the return of
a. plaint at the later s‘cages ‘of a case seems to me to indicate th&t
the Legislature desired to leave the matter to thé discretion of the
Court, 8o that where, as in the present case, the suit may have been
persisted in with full knowledgFe that as a suit for possession if
would not lie in the Court of a District Muns,if: the Court might
refuse to exercise the power it undoubtedly has of returning the
plaint. |

Moreover in the present case there is the decree of the District
Munsif against defendant No. 1 still subsisting so that the Court
having acted judicially upon the plaint, it must be retained as part
of the record. ’

This second appéal therefore fails and is dismissed with costs.

Murrusamt Avvar, J.—I am also of opinion that this appeal
must be dismissed with costs. . As a suit for Specific performance,
this action must fail, for, it is found that the respondent had no
notice of the lease in favor of the appellant. As a suit by a lessee
to recover possession of the property demised, the District Munsif,
it is conceded, had no jurisdiction tor entertain it. The question
then for consideration is whether the plaint should be returned
to the appellant for presentation to the proper Court. The
appellant’s pleader refers to s. 57, Civil Procedure Code, and
contends that it is imperative and applicable in all stages of the
suit. That section is inserted in the chapter on the institution of

~suits and it prescribes the procedure to be followed on the presenta-

tion of plaints and before the issue of summons. If the plaint is -

returned at a later stage of the suit, it js veturned not because

(1) 11 M.LA,, 486,
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8. 57 is in terms applicable, but hecause the Cowrt may do at
any stage of the suit what it might have done at an earlier stage.
On this principle the plaint is ordinarily returned at whatever
stage defect of jurisdiction may appear. But it is not correct to
say that the Court has not only the power *but is bound to order
the return of the plaint though there was craft in the mode in
which the appellant conducted the suit in the Court of first
instance and though there was no appeal from its decree so far
as it affected one of the defendants. Inthe case loefore us the
District Munsif directed defendant No. 1 to pay the plaintiff’s
costs : and as he preferred no appeal, the District Judge.reversed
the decree ‘only s¢ far as it related#to defendant No. 2 who wasthe
‘afpellant before him.- As the case stands before us the suit
cannot be treatsd as if it were never instituted, and the plaint
must be on the récord because the original decree is operative so
f&r ai it relates to the first defertlant in respect of costs.

~Tt is no doubt true that as the plaint was originally framed,
the suit was one for possession of the land demised, but when
the respondent pleaded to the jurisdiction of the Court, the appel-
lant’s vakil contended that it was a suit for specific performanse
and therefore was not governed by s. 7 of the Court Fees Act,
Thereupon the respondent’s pleader withdrew his plea and both
parties proceeded to trial on the footing that the suit was ome
brought for specifie performance. It is not clear whether the
appellant’s vakil mlsled the respondent’s vakil from an erroneous
belief thaf he was at 1ibdrty to alter the frame of the suit at or
before the first hearing or from a desire to induce the latter to
give up the plea of jurisdiction : but there is no doubt that the
respondent was misled. It is not in my opinion fair to allow the
appellant to say in second appeal that he is not bound by the
election made by his vakil even for the purposes of this suit. The
principle on which the Courts follow the procedure prescribed by
8. 57 after issues are settled and evidence is recorded and in
appea.l is discussed by the Full Bench of the Bombay High Court
and the limitations subject to which it is to be applied are also
discussed there. P abhakdrbhat v. Vishwambhar Pandit(1). B

The appellant’s pleader appears to me to overlook the fact
that during the progress "ot o suit, special circumstances may

(1) L.L.R., 8 Bom., 313,
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Yawoop Bupervene which might render it impossible to treat the suit as
Mo if it was never instituted at all or uunfair to the respondent to
Srvex. permit the appellant to ignove the basis on which the parties

proceeded to trial in the Court of first instance.

PRIVY COUNCIL.

SRI AMMI DEVI (PLAINTIFF)

and

oo &9,
1888.
Mar. 1,89, 3,8.

April2l. GPT VIKRAMA DEVU, o Miror, By TeE Acm&T To THE COURT oF
V7arps (DEFENDANT).

[On appeal from the High Court at rM;adras.j |

Fuilure fo prove alleged authority to widow who hed purported o adept to her
- deceased husband. Query 3 as to effect upon an adoption of an adopted eXi*lving
the only son of his father. .

Whether an elder widow who had purported to adopt a son to her dececased
hushand under his authority had received such authority orally or by will, was
disputed by a junior widow, the Courts below differing as to the question of fact.
Upon the evidence, the finding of the Subordinate Judge that no such authority
had been given, wag maintained.

The Courts below also differed as to whether the adoption’if authorized was
validly effected, the boy adented having been the only son of his natural father.
Whether this is a disqualification invalidating an adoptiorﬁ 18 a question that has
nob come before Her Majesty in Council for decision. '

ArPEAL from a decree (20th December%]_SS&) of the Figh Court
reversing a decree (17th March 1882) of the Subordinate Judge
of Vizagapatam. ]

As to the fact'of an authority to adopt having been given
orally or by will, and as to the legal competency of the subject of
an alleged adoption, the Courts below had differed in opinion.

The uit was brought by the appellant’s mother, Sri Nilamani
Patta Maha Devi, the junior widow of Krishna Bhupati Devu,
zemindar of Madgols, in the Vizagapatam Distriot, decessed, on
the 25th December 1875. .

- The defendants were Sita Patta Maha Devi, the senior widow
of the deceased rajs, and Vikrama Devn, whom she had purported
to adopt. The plaint alleged that the late zamindar who left no

Present : Loxrd Macwaemron, Sir B, Pracocx and Sir R. Qover,



