
plaintiffs to the defendants, and tlie defendants niust tlierefore Y o l k a . r t  

bear the loss arising from the fire. The circumstances of the case 
in The South Amtralian Inmyance Co. v. EamMI{\) were some- 
what different from those in this case, and the delivery of the 
property to the miller was made in order that he might sell the 
same as his own. The property therefore passed and the former 
was to receive either other grain or the price of the grain. The 
action was one on a policy of assurance efiacied hy the miller 
who contended that the proj)erty passed to him and was rightly 
described as property in which he was interested and not trust 
pro]3erty. No doubt it wo,s s ta t^ in  the judgment that there was 
£t sale of the grain to the miller, "But it is questionable whether 
under the Indian Contract Act such tiircumstances would be held 
to amount to a sale.

As to the ‘amount claimed, we think the Judge is right in 
giving a decree for the sum adnTitted by the defendants, as the 
plaintiffs have net proved satisfactorily that they are entitled to 
any greater sum.

W e also agree in the Judge’s findings on the 3rd and 4th 
issues.

Unless either party desires a finding on the 5th issue, the 
appeal must be dismissed with costs. Neither party desires a 
finding on the 5th issue. W e dismiss the appeal with costs.
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a p p b Ll a t e  c iy iL .

Boforc Sir Arthur J, M. Collins  ̂ ITt., Chief Jusfice, and 
Mr. Justice Shephard.

T H IE U M A L A I  (P lain tiff), A ppe liau t , , 1888,
, April 16, 18.

a n d  --------- -— -------

S U N B A E A  ( D efendant  N o . 1), E b spon den t .'̂

Ch'il I'roocdure Code, s, 2o8—Mortyage in satkfaciion of deO'Ce—Aiiustment not
cet'iifml—Mo rtgage inmlki.

In a suit broxigb.t by a Hindii to recovev coi’tam land, defendant pleaded that 
lie lield the same under a mortgage granted to Hm h j  plaintiff’ s niotlier and guar-

(1) L.I^., 3 P,0., 101. Second Appeal No. 764 of 1887.
Note.—Section 268, last clause,am ended is :—■
Unless such payment or adjustment lias been eertiflod as aforesaid, it shall nof; 

be recognized as a payment or adjustment of the decree by any com't eseoutimg 
the decree.



THiEXJMAi<a.i in satisfaction of a decree obtained against plaintifi’ s deceased father. , Plain- 
tiff contended that, as the mortgage was in’adjustment of a decree and the adjustment 

 ̂ * had not been certified to the Court, the mortgage could not bo recognized by 
Tirtue o£ s. 258 of the Code of OiTil Procedure;

Seld that, as there had been no cOTtified adjustment of the decree, the mortgage 
could not prevail againal plaintiS’ s claim—Eaji Abdul Rahiman v. Khoja Khahi 
Aruth (I.L.R., 11 Bom,, 6) followed and Mallmmna v. Vcnkappa (I.L .R ., 8 Blad., 
277) distinguished. f

A p p e a l  from the decree of' J . , A. Davies, District tTudge of 
Tanjore, modifying the decree of S. Dorasami Ayyangar, District 
Mtmsif of Talangiman, in original suit No. 139 of 1886.

The facts necessary for the purpose of this report appear from 
the judgment of the Court (fcluns, O.J.j and Shephard, J,).

Mahadem Ayyar for appellant.
Rama Eau for respondent.
J u d g m e n t.—The plaintiff brought this suit to recover his 

ancestral property from the defe?idant No. 1, who claimed to hold 
it on the strength of a mortgage executed by the^.plaintiff's mother 
and guardian. This mortgage is foun^ to haVe been executed by 
the plaintiff’s mother (defendant No. 5) for the purpose of satis­
fying a decree obtained by defendant No. 1 against her on a bond 
executed by the plaintiff^s father, and exception is taken by the 
plaintiff to the mortgage on the ground that it was given in ad­
justment of a decree, which adjustment was not certified to the 
Court, and, therefore, in accordance with the provisions of s. 258 of 
the Civil Procedure Code, ought not to be recognized by any Court. 
Section 258 declares l̂ hat if any money payable under a deeree 
is paid out of Court, or the decree is otherwise adjusted 'to the 
satisfaction of the decree-holder^ the decree-holder shall certify 
such payment or adjustment to the Court which should execute the 
decree; and̂  in the last clause, the section provides that no such 
payment or adjustment shall be recognized by any Court unless 
it has been certified as aforesaid. The question is whether the 
default on the part of the decree-holder in discharging the duty 
east upon him by this section does not compel the Court to refuse 
recognition to the adjustment and thus render invalid againsj 
the plaintiff the mortgage which the defendant has set up. There 
can be no doubt that  ̂ except on the footing that the. mortgage 
was executed in satisfaction of the d^^roe, it would not be enforce­
able against the plaintiff. In order to relieve the minor’s j>ro» 
perty from the obligation which the decree cast upon it, it was
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competent to Hs guardian to execute a mortgage; bnt if that TnnitTMAiAi 
object failed and the decree reinaiaed unsatisfied and, therefore, sundI^a. 
enforceahle against the minor’s property, it seems clear that the 
mortgage could not he binding on him.

In  a case very similar to the present, except for the circum­
stance that the decree-holder was the plaintiff endeavouring to 
enforce the mortgage which had been executed in adjustment of 
the decree, the Bombay High Court held that| inasmuch as the 
adjustment had not been certified to the court under s. 258  ̂ the suit 
would not Ke. This decision, which is t̂hat of a Pull Bench, was 
put on the ground that the uuQe^fied adjustment could “not be 
pecognized by any' Court and that, therefore, there was no valid 
consideration for the m.ortgage {Saji Abdul Bahiman v. Khoja 
Khaki Aruth){V). It was contended before us that s. 258 appears 
in a group of actions relating to the execution of decrees and that 
the ‘ ‘ Court intended in the laSt clause was the Court executing 
the decree, and that at any rate the section did not apply wheM a 
separate suit was Drought- on a cause of action founded on the 
adjustment. For this position the Full Bench decision in Mai- 
lamma y. Venkappa{2) was cited, which decision, it was argued, 
was in conflict with the above-cited Bombay decision. It must be 
allowed that Farran, J., when concurring in the latter decision, did 
think it necessary to disapprove of the deciswn of this Court. But 
the other two learned Judges who formed the Full Bench, so far 
from concurring with him on this point, suggested that the cases 
might be distinguished. On examining, it seems to us that a clear 
distinction may b^ drawn between it and the present case. In that 

" ease the defendant, who was the decree-holder, had, under an 
arrangement made with the plaintiff in adjustm'ent of the decree 
against the latter, been placed in possession of certain land belonging 
to the plaintiff^ and in her suit the plaintiff alleged that the 
defendant, while so enjoying the lands, had nevertheless executed 
the decree, and she sought to recover the loss sustained by her by 
reason of such enjoyment of the lands by the defendant. It was 
as though the plaintiff had made a money-payment in satisfaction 
of the decree and had, on* ths decree being executed notwith»- 
standing, sought to recover the money on the ground that the 
consideration had wholly faikd. And so in the judgment of the
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(1) I.L .E ,, 11 Bom.) 6. (2) 8 Mad., 277.
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T hikxtmalai Full BenolL it was said : “  The question wMch we have to consider, 
is whether, when a payment has been made, or a new contraot 
entered into for the purpose of satisfying a decree, and the object 
has failed by reason that the provisions of the law which are essen­
tial to its recognition as a payment or satisfaction of the decree 
have not been complied with, the person injured is deprived of a 
remedy by suit.’ ' This (Question was answered in the negative, 
it being held thiJt̂  full effect could be given to those provisions 
without construing them to debar the institution of a suit for the 
recovery of money paid or damages for breach of the contraot to 
certify^ The precise point deci(|e  ̂was 'that the former suit would 
lie, viz., the suit to recover the money received by the defendant', 
the consideration for which had wholly 'failed. This decision is 
in no way inconsistenf with the decision of the Bombay High 
Court and does not involve any recognition of ^the uncertified 
adjustment as an adjustment of the decree. On the contrary it is 
because there was no adjustment that the plaintj^ffwas held entitled 
to recover the money, and, similarly,'in the present case, it is 
because there has been an entire failure of oonsidera tion that 
we think, agreeing with the decision of the Bombay Full Bench, 
that the mortgage ,̂ which in the absence of such adjustment 
cannot be enforceable, should not prevail against the plaintiff.

We must, therefoi?e, reverse the decree of the District Judge 
and restore that of the District Munsif, The defendant must pay 
the costs of this appeal and of the appeal to the District Court.

ISSS. 
March 23. 
Api-il 2&.

A PPELLA TE CUIMII^A-L—FU LL B B N O ti. .

Before Sir Arthur J. H. Collins  ̂ Kf.^ Ghief Judict\ Mr. Jmilca 
Kernan  ̂Mr. Justice Muttusami Ayyar^ and Mr. Justice Parker,

aUEEN-EMPEESS
against 

SAMBOJI AND oxnERS-
IT

jLhliitri A d  {M adm s), ss, 9, 11, 55.
Unde],’ the Madras Abkari Act, 1886, a^olmit is not necessary wlicro toddy ■ 

is carried from the licensee’ s ti'coa to bis stop within t̂ho limits of his farm, or

» Criminal Reyision Case No, 418 of 1587-=


