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similar to the present, and it was held that a suit for the establish- 
ment of a right to an hereditary office, such office being a “trust for 
the performance of particular duties in a temple, would lie under 
s. 11 of the Code of fOivil Procedure, even though the right to be 
established brought no profit to those claiming it.

We are, therefore, of opinion that the suit is maintainable.
It was nest urged that the suit is not one in which a perpetual 

injunction could properly be granted. It is found, however, that 
the plaintiffs  ̂have a status in the temple as holders of a certain 
hereditary office, and when, that status is violated, they are entitled 
to be protected by such proce^sual remedies as are available in the 
circumstances of the casê  even though no legal dues or damages arG 
payable to them. The decision in second'appeal No. 664 of 1887  ̂
turned upon the special circumstances of that case, and is not 
inconsistent with this view.

r
Taking this view, we are of opinion that the second appeal 

must fail, and we dismiss it with costs. Tl|  ̂ memorandum of 
objections is also dismissed with costs.

1887. 
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Dec. 27.
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Before Mr, Justice Kernan and Mr. Judice MiiUusami Ayym\

SESHAGIEI (P l a in t if f ; ,  A ppellajit , 

and
PIOHU (D e fe n dAJST No. 4 ) , E e sp o n k e n t .

Hovenm Mecovertj Act, 1864, a. Zfi—Ooiitract Act, ss, 69, 70—Mght io contribution 
where part owner pays revenue dm on ivliole estate to save his own interests.

In 1881 while the patta of ceriain land held on raiyatwari tenure stood in the 
name of defendant No. 1, the real owner being defendant No. 2, the revenue fell 
into arrear. Subseq^nently plaintiff and defendant No. 3 each bought a portion of 
the land, and defendant No. 3 sold hia portion to defendant No. 4. After this, the 
land in plaintifil’s possession was attached for the said arrears of revenue, and 
plaintiff paid the whole amount to prevent a salij. Plaintiff sued to recover from 
defendants 1 to 4 a portion of the arrears "̂ paid by him. He also prayed that the 
land in the possession of defendant No. 4 might be held liable.

The claim was decreed, but on appeal defendants 3 and 4, tho suit was 
dismissed as against them.

*■ Second^Appeal No. 43 of 1881



Plaintiff appealed making defendant No. 4 alone respondent: Seshaqim

Seld, that plaintiff was entitled to a deci'ee for contribution against defendant ^
No. 4 and*to a chargo ontlie land ialiis possession.

A p p e a l  from the decree of V. Srinivasaobarjar. Subordinate 
Judge at Negapatam, reversing the decree* of Y . Malhari EaUj 
District Munsif of Mannargudi, in suit 366 of 1885.

Plaintiff^sued to recover Rs. 85-9-0 and interest thereon from 
defendants 1 to -i and for a decree in default gf payment against 
certain land in the possession of defendant No. 4.

The Munsif decreed the claim. Defendants S’ and 4 each 
appealed and the suit as against them ^as dismissed.

Plaintiff appealed making defendant No, 4 only respondent.
The facts of this case are fully set out*in the judgments of the 

Court (Kernan and Muttusami Ayyar, JJ.).
Rama Bau^iox appellant.
Subranmii/a Ayyar for respoBdent,
K e r n a n ,  J.— Whether the plaintiff is entitled to contrihu- 

tion from defendant No.^4 with a right to recover the amount 
from the lands in that defendant’s possession does not depend 
on the provisions of the Act I I  of 1864 as decided by the Sub­
ordinate Judge. That Act, s. 35, relates to the rights of persons 
having interest in land as against the “  defaulter, ”  ie,, the tenant 
to Government. ‘ ^

Defendant No. 4 is not a “  defaulter ”  within that Act. Section 
69 of the Contract Act does not provide for this case.

The plaintiff’ s case is founded on the ^equitable principle that 
equality is equity and that he who had the advantage should bear 
t̂he burden. Defendant No, 1 owned 7 velis of land subject to 
rent to Government. Plaintiff was the mortgagee of i  velis, 
kulis of that land from the defendant No. 1 and in suit No. 108 
of 1882 plaintiff bought the interest of defendant No. 1 therein.

Defendant No. 3 in June 1882 purchased the interest of 
defendant No. 1 in velis 4 and odd, the residue of the 7 velis. 
Defendant No. 4 purchased from the defendant No. 3 on the 
1st July 1882. For recovery of arrears of Government kisi due • 
by defendant No. 1 for fasii 1^91 (1st July 1882), the whole 7 
velis, including the 4 velis mortgaged to the plaintiff, was attached 
and was about to be sold,'’ £yid the plaintiff in order to save his 
interest in the land paid off, on the 6th October 1882, Es. 191-3-1 
to Government, being the arrear on the whole 7 velis. The rent
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due to Q-overnment is the first charge on all the land demised byim
the patta held by defendant No. 1, and Es. 85-9-0 is the share

iPtCHV ^of that rent which the land of defendant No. 4 ought to bear if 
plaintifE is entitled to recover contribution.

The lands of defendant No. 4 and of the plaintiff are both 
liable to a common burden; neither of them can get liis land free 
from the claim for the revenue without paying the amotlnt due 
on the whole landa  ̂ . Seo'etar// of State for India v. Narayananil). 
It would be against equity and good conscience that the common 
burden shouldL be thrown exclusively on either lot of land, or on 
either of the parties. This subject -vyas m-uch discussed by a Bench 
of five Judges in Calcutta, KM i Ram Das v. Mozaffer IIosain{2). In 
that ease many authoritife were considere4s and by a majority of'̂  
three Judges to two it was decided that a plaintiff in the same posi­
tion as the plaintiff here was not entitled to a decree ̂ that the lands 
of the defendant were subject to  ̂charge to repay the defendant’s 
share of the common liability for rent paid by plaintiff. I  agree 
with the opinion of the minority for the reasons expressed by 
Mr. Justice Mitter in his judgment. I  wish to add that Harherb’s 
Case (referred to in s. 477, Story) is an authority that in case of 
persons liable to payment of a common burden affecting their 
lands, the lands of one alone shall not be liable. In that case it is 
said “  when two or ii|pre are bound on a recognisance or statute 
each is bound in the whole, yet the land of one only shall not be 
excluded.’  ̂ Further it is said “  so it appears by those oases that 
when land shall be changed by any lien, the charge ought to be 
equal and one alone should not bear all the burden, and tke law 
on this point is grounded in great equity.”  It is there pointed, 
out that the remedy is by common law writ. The same principle 
applies to this case, but the remedy given by a Court of Equity is 
different and more effectual. Story, s. 477, instances the case of a 

. man owning several acres of land subject to a lien and who aliens 
one part of the land to each, of three people. In that case, he 
says, if one man is compelled to pay the debt in order to save his 
land, he shaU have contribution from the other alienees. See also 

 ̂ Story, ss. 483-484. ■ In Swain v. J'Fa/?(3), Chief Baron Byre says, 
“  If we take a view of the case both in Law and Equity, we sliall
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find that contriTbution is bottomed and fixed on general principles SESHAaisi 
o f  justice.”  The observations of Story were not confined to mere 
personal claim against the party sued for contribution.

The argument that the transfer of the land to plaintifi was 
not registered is beside the question." Mangammct v. Tmmapaiya(l)- 
I  would reverse the decree of the Lower Appellate Court so far as 
regardvS dc'fondant No. 4, the respondent, with costs and the costs 
of this appeal and restore the decree of the Munsif.^

M u t t u s a m i  Ayyar, J .— I  am also of the same opinion. The 
contest in this second appeal has reference to the liabiKty inter se 
of two part owners of land held under on<5 patta on the raiyatwari 
tenure in respect of arrears of revenue d«e upon it. The first defen­
dant owned 7 and odd velis of land in the«Devadanam village in 
the district of Tanjore. The land was registered in the Collector’s 
books in the naqie of defendant No. 2, the mother of defendant 
No. 1, and the patta was issued -»in her name. On the 22nd 
December 1882, tlj,e plaintiff purchased 4 and odd velis out of 
7 and odd velis in 'Execution of a mortgage decree which ho 
obtained in O.S. 108 of 1882, and he has since been in possession 
of the same. In February or March 1882 defendant No. 3 
purchased 3 and odd out of 7 and odd velis of land in execution 
of a money decree which he obtained against defendant No. 1 in 
O.S. 215 of 1881 on the file of the Court of Pirst Instance. In 
July 3882 defendant No. 3 resold 3 and od^ velis which he had 
purchased to defendant No. 4 and placed him in possession. On 
the 6th October 1882, the sutl of Es. 191-3-4 was due to Grovern- 
ment for arrear of revenue payable on the entire holding, and in 
ti£w to its realisation 7 mas and 814 kulis out of 4 and odd velis 
purchased by the plaintiff was placed under attachment in order 

, that the same might be sold under Act I I  of 1864. To prevent 
the impending sale, the plaintiff paid the whole arrear, of which 
Bs. 85 represented the proportion due on the 3 and odd velis 
purchased by defendant No. 3 and resold to defendant No. 4.
Thus in October 1882 when the plaintiff paid the arrear of revenue, 
defendant No. 2 was the mirasidar or the registered holder, 
defendant No. 3 was the pilor .owner, and defendant No. 4 the 
then owner of 3 and odd velis of land; the plaintiff was the 
owner of 4 and odd velis, which a part was attached under
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S e s h a c i b j  Act I I  of 1864, and defondant No. 1 was the prior owner of 
the entire holding and one wlio had beneficial enjoyment of 
the produce of the land in fasli 1291 for which year the arrear 
hecame due.

The plaintiff’s'case was that Es. 85 was a debt payable by 
defendants Nos. 1 to 4, and that it was a charge on the 3 and 
odd velis in the possession of defendant No. 4. Thera was no 
express contract between the plaintiff and the defendants in regard 
to the payment made by him, and the District Munsif considered 
that his decision must rest on s. 35, Madras Act II of 1864, and 
ss. 69 and 70 of the Contract A^t, 18̂ 72. Applying’ those provi­
sions of law to the facts stated above, he came to the conclusion 
that the amount claitaed by the plaiqtiff was a charge on ttie 
land in the possession of defendant No. 4, and that defendants Nos, 
1— 3 and 4 were also personally liable, because thqfe was an implied

- promise on their part to repay what the plaintiff was compelled 
by law to pay for their benefit and decreedethe claim maldng 
defendants 1— 3 and 4 personally Jiable, *and declaring the 8 
and odd velis of land in the possession of defendant No. 4 liable 
to be sold in default of payment. From this decree. defendants 
Nos, 3 and 4 appealed, and the Subordinate Judge exempted them 
and the land claimed by them from all liability. From this 
decision the plaintiff has preferred this second appeal.

Defendant No, 3 has not been made a respondent to this appeal, 
and the decree of the Subordinate Judge is not therefore open to 
revision so far as it relates to him. '■

Nor is the decree liable to bo revised so far as it relates to the 
defendants N ob. 1 and 2, for there was no appeal from that porti£)?i 
of the decree of the District Munsif which was against them to the 
Subordinate Court, The contest in this appeal is then confined to, 
the liability of defendant No. 4 and of that portion of the holding 
which he had purchased. The special law applicable in this 
Presidency to the recovery of arrears of revenue is Act I I  of 1864, 
and it was urged by the appellant’s pleader that s. 35 of that 
enactment was not applicable, because the appellant was neither 
a mortgagee nor a tenant and lyid fi.o interest in the land in re­
spondent’s possession which was neither attached nor about to be 
attached. He contended also thaitr.s's. 69 and 70 of the Contract 
Act were likewise inapplicable.

Act II  of 1864 defines firit a land-holder and declares that th»
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land is security for the pu'blic revenue. It tlien declares wlien tlie Seshagihi 

revenue is payable every year by tlie land-liolder, wben it is to be 
treated as being in arrear, and that'tbe land-bolder is the real 
defaulter. Section 5 gleclares the defaulter’s person and property, 
movable and immovable, responsible for the arrear. Section 40 
directs that the land brought to sale for arrears of revenue shall 
be sold free of all incumbrances, and s. 35 declares it lawful 
for any person claiming an interest in land whicli has been or is 
about to be attached to obtain its release by paying the arrears, 
and that if he is a bond fide mortgagee »or other incumbrancer 
^n the estate  ̂ the payment mad^ by jjim shall constitute a debt 
frofh the defaulter to him and shall be a charge upon the land, 
but shall only take priorify over the other charges according to 
the date at •which the payment was made. In this connection it 
is also desirable *to refer to Eegulation X X V I of 1802 which 
makes the registered holder liable at the instance of Grovernment 
so long as the registry, stands in his name. Now as to the liabi­
lity of defendant No. 4 and of the land purchased by him for the 
proportion of the arrear due thereon, it seems to me there can be 
no doubt. As I  read Act I I  of 1864 and the prior Eegulations 
which were consolidated by it, the arrear of revenue is a debt due 
by the real owner of the land and it is a charge on the whole and 
every part of the holding registered as one Estate for purposes 
of revenue. As to registered holders they and their property are 
declared liable at the option of^Grovernment in order that Q-overn- 
ment may not be hampered on the collection of revenue by being 
compelled to hold a complicated enquiry as to real ownership on 
each occasion when the revenue is in arrear. The right which 
the Grovernment has to proceed against the registered proprietor 
’does in no way alter the liability of the real owner or of his hold­
ing for the arrear of revenue. The contention therefore between 
two real part owners that neither of them was the defaulter within 
the meaning of the Act cannot be supported. The reason is that 
the revenue is a debt due by the real owner and a charge on the 
holding, and that the registesed holder who might not be the 
actual proprietor when the arrear accrued due is declared liable as 
an additional facility towards the realisation of revenue by officers 
of Q-ovemment. The legal relation then between the appellant 
and the respondent is that of two part owners of land held on 
raiyatwari tenure under a single .patta subject to a joint burden,

¥0L. "XI,] MADRAS 8ERIEI3. io1



gjrsiiAGiEi So long therefore as they clioose to hold under one patta, they
PicHv SO with the knowledge that either of them or 'his portion

of the holding is liable at* the instance of Government for the 
arrear due on the'entire holding or any portion of it. It folloWa 
that "when either is thus compelled to pay the whole arrear by the 
attachment of his j)ortion of the holding, the payment made by 
him so far as it relates to the arrear due by the other part owner 
on his own portion of the holding is one made under compulsion 
of law ftir his benefit and in satisfaction of a charge on his 
portion. The respondent who bought his 3 and odd velis subject 
to the statutory charge thereon" for an’ear of revenue and to the 
incidents of a joint Jiolding is in the same position in which a 
principal debtor ŵ ho is primarily liable for a debt stands in
regard to his surety, and he is therefore clearly liable in a suit
for contribution. Again hiŝ  quota of arrearwas a charge on 
his portion of the holding, and the appellant who paid -it under 
compulsion of law and freed it from the statu1;ory burden must be 
taken, in the absence of a special "contract, to have intended to 
preserve the charge for his benefit. I  do not see why a party 
who liquidates a statutory charge under compulsion of law ought 
to be treated differently from a person who advances money to 
satisfy a prior mortgage intending to preserve the security for his 
benefit. The only'* distinction between the two cases seems to me 
to consist in this, namely, the one the intention is a question of ̂  
fact to be determined with reference to the circumstances of each 
case as ruled by the Privy Council, whilst in the other it is a 
matter of legal inference. In Gohul Doss Qopal Doss v. Rambux 
8eoohand{i) the Judicial Committee say in advertence to the pay­
ment of a prior charge or mortgage, “  The doctrine of Toidmin 
V. 8tecre{2) is not applicable to Indian transactions. The obvioul 
question to ask in the interest of justice, equity, and good con­
science is what was the intention of the party paying ofi the 
charge. He had a right to extinguish it and a right to keep it 
alive. What was his intention ? I f  there is no express evidence 
of it, what intention should be ascribed to him ? The ordinary 
rule is that a man having a right to act in either of two ways shall 
be assumed to have acted aocordin'g to his interest/^ As to s. 35 
on which much stress was laid by the appellaiit'S pleader, it is
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true that the land in respondent's possession was not attacked or SESHAsm 
ahoTit to "fee attached and that the appellant had no interest on it. Picktr. 
But it must be remembered that that section is not eshaustive 
and that it gives effect to two rights mentiojied above, namely, 
the right to claim contribution and the right to treat the amount 
to be contributed as a charge subject, ho'wever, to the condition that 
the charge shall not prevail against prior incumbrances in cases 
in which the person paying the arrear does so*to protect his own 
interest in land actually under attachment or about to be attached.
The ease 'before us is similar in principle  ̂and it is governed by the 
rule 0 1 ec[iiity and good eonserence, if not by s. 35. Thfe i^art 
owner made the payment not only 1;o protect his own land but 
^so because he was legally compellable to make the payment . by 
reason of the joint holding. As to the case Kinu Ram Das v.
Mozaffer Ilosai}PShaha(}), I am inclined to agree with the minority 
of the learned Judges who deci3.ed it, and Act I I  of 1864 is 
further not in foit ê in Bengal. I  am of opinion that the decree 
appealed against should be set aside and that of the District 
Munsif restored with costs throughout so far as it relates to 
defendant No. 4, respondent.
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Before Mr, Justice Kernan and Mr. Justice Muttu&mni Ayyar.

VOLKAET BEOTHEES ( D e fe n d a jtt s ) , A p p e l l a n t s , j887.
, ■ ' Dec. 20.

1888.
VETTIYELU NAD AN and  a n o th be  (P l a in t ip f s ), E espo n d en ts.* ^7-

Sa2(5—Hxehmigi—Tmde usage, Proof of— Gon(raci Act, ss. 49, 77, 92, 151.

According to mercantile usage in tlie cotton trade in Tuticorin, wht;re a dealer 
delivers cotton to tto owner of a cotton] proas, not in pursuaneo of any special 
contract, the property in the cotton vests in the owner of the cotton press vho ia 
■bound to give the merchant in exchange cotton of like quantity and quality :

The transaction:^ not a sale but an agreement for exchange :
Where therefore cotton thus delivered was accidentally destroyed hy lire :
Held, that the logs fell od the O'srn̂ r of the press.

(i) I.L.E., 14 Oal., 800. * Appeal No. 100 of 1886.
63


