
against two, in regard to tlie particnlai- case iu which it wn.*! 1879
given, we think tlio judgment of the Muuaif in this case, Daimoudbe 
refusing to admit parol evidence, was right, and that the 
judgment of the lower Appellate Court must be reversed with Takii).\ii. 
costs.

I ■would add also, that it appears to me very material to con
sider this section (92) of tlie Evidence Act with the provisions of 
the Registration Act. It is highly important, and clearly in 
accordance with the intention of the legishiture in i>assing the 
Eegistvaliou Act, that parties should ba compelled to register 
the precise contract which they have made. It would be ex
tremely inconvenient if parties should register as a bill-of-sale 
what afterwards turns out on the evidence of conduct to be 
merely a mortgage.

Another observation I would make iu this case is this: it 
appears to me to be no answer to the direct provisions of a 
particular section of an enactment, to say that the enactment 
was described in terms as au enactment to consolidate, amend, 
and define the provisions of previously existing laws, and tliat 
tl>e particular rule contended for is not to be found among the 
previously existing laws. It is suflScient if the provision relied 
upon is a part of the Act, whatever the description of the 
purposes of the Act may be.

Appeal allowed.
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Before Mr. Justioe Jackson mid Air. Justice McDonoll.

PAllBUTTINATH ROY and oxnBna (PiiiNTiFFs) v. TEJOMOY 1879 
BANERJI AMD OTHiiBS ( U e p b u d a k t b ) . '*  i lA iy  2 0 .

Limitaticm—Jieng. A d VIII o f  1869, s. 30—Act X V  o f  18V7, s. 19—Suit 
on Bond—Parties.

A  anil: for nn account agninst an agent, employed to (iollect vents, is barred 
unclev Beng, Act VIII of 1869, s. 30, nftor the expiration of one year from 
tlie time of his resigning or leaving his agency,

* Appeal from Appellate Decree, No. IS of 1879, ogainst the decrce of 
J. O'Kinealy, Esq., Judge of the 24-Purganiis, dated the 24th of September
1878, reversing the decree of Biiboo Krishno Moliun Mookerjee, Additional 
Subordinate Judge of tite 24-Pftrgnnas, dated the 28th of February 1878.
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Notwirtiatanding tbe general pvovisions of b. 19 of tha Limitation Act of
1877, by which n new period of limitation, according to tlie nature of tha 
original liability, is alliiwed, provided that tbe ncknowledgment of liability ia 
made in writing before the expiration of the period prescribed for tbe suit, a 
suit cannot be brought upon an acknowledgment or account stiitad, signed by 
a person who lias been nn agent to collect rents, if his signature was not 
procured till more than a year after tha determination of his agency.

A bond of indemnity was given to five persona to secure the fidelity of a 
Naib. The Naib was afterwards employed by three only out of the five ob
ligees in the hox\A,—lield, that on tha Naib misconducting himsetf, the three 
obligees could not sue alone on the bond.

iSemSZfi—Neither in sucb case could tbo five obligees hiive sued, os the 
faithful service intended to be secured by tbo bond was service to five persons 
and not to three only.

The plaintiffij iu this case sued to recover from tlie first 
defendant tlie sum of Ks. 3,676-2-13-13 due to them from him 
upon an acoouuti stated, signed by him ou the 32ud of Joisto 
1283 (IStli of June 1876), and to render the second and 
third defentlants liable on a contract of indemnity executed by 
them ou the 14th of Pous 1273 (28th of December 1866).

The fiicts were as follows:—Iu the year 1273 (1866) five per
sons—Kasinath, Debnath, Parbuttinath, Umanath and Shama- 
xiath Roy Ghowdhry—were the joint owners of certain estates 
in the 24-Pavganas, and the defendant Tejomoy Banerji, -who 
■was desirous of entering into their service as a Naib or collec
tor, induced the other two defendants Shamachurn Banerji, 
and Norohori Bhuttachavji, to execute a bond of indem
nity in favor of the plaintiffs, by which they beoftrao Becurities 
for the first defendant. Tejomoy did not at once get the ap
pointment, and Umanath and Kaainatli, two of the five obligees, 
appointed separate persona to collect their shares of the rents.

Ou the 18th of Bhadro 1274 (2nd of September t867), 
Tejomoy was appointed by Parbuttinftth, Debnath, and Shama- 
»atli, tliree only of the five persons above referred to, to 
collect their shares only. No further or other bond was on 
this occasion taken from the second and third defendants. 
Mattiers thus continued up to the year 1277 (1870), -when 
Tejomoy, whose conduct in submitting papers and Booount- 
iug for the rents had been far from satisfactory, was called



upon by his three employers, Parbuttinath, Debnath  ̂ and i»79 
Shamanath, to give a bond binding himself to furnish accounts 
or to pay Rs. 3,000; and, accordingly, on the 15th of 
Shrabuu 1277 (30th of July 1870), be executed a bond Baskkji. 
to that effect. He was not, however, then clischavged, but 
j)ermitted to continue in tlie service of hia employers till 
Bhadro 1281 (August or September 1874) when he resigned 
or abandoned his appoiutmant, but, as the plaintiffs alleged, 
rendered no accounts. No action was tlien taken against liim, 
and, tinder Beng. Act V III of 1869, s. 30, the claim against 
him as an agent became barred in Bhadro 1282 (August and 
September 1875). His liability under the bond of 30th July
1870 continued in force, and would not be barred till the 30th 
July 1876. Subsequently the plaintiffs in this suit, who were 
Parbuttinath and the representatives of Debnath and Shama
nath, sent for him, and on hia coming, his accounts were adjust' 
ed, and a balance of Rs. 3,676-2-13-13 was found to be due 
from him, and, as the plaintiffs alleged, on the 32nd of Joisto 
1283 (13th of June 1876), he signed the following statement 
of account:—“ The amount of 3,676-2-13-13 exactly became 
due.”

The plaintiffs, having failed to obtain payment of this sum 
either from Tejomoy or from hia sureties, instituted tiie pre
sent suit on the 6th October 1877.

The defendant Tejomoy pleaded:—
1st.—That the suit was barred as not having been brought 

within one year after Bhadro 1281 (August or September 1874), 
when, as the plaintiffs admitted, he had ceased to be in their 
service;

2nd.—That he had resigned hia post of Naib under the plain- 
ti£^in Bhadro 1281 (August or September 1874), and had then 
fully accounted to them, and received a receipt in full signed-by 
them, which he filed;

Zrd.—That he had not signed the flcknowledgmen|or state
ment of account, of the 13th June 1876, relied upon by the 
plaintiffs, and

itL —That even if he had signed it, it would nptsave limitation, 
as the plaintiffs’ right to sue him aa an agent had become barred
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1879 in August or September 1875, and the alleged acknowledgment 
Pakbutti- or statement of account waa not stated to have been signed till
ETATH K o Y

». the 13th of Juno 1876. 
jjImkjl The defendant Shamaohnrn Banerji admitted the execution 

of the indemnity-bond of the 14th Pous 1273 (20th December 
1866), but pleaded that that bond was in favor of five persons, 
two of whom were not represented and did not appear in the 
suit.

The defendant Norohori Blmttaoharji did not appear.
The Court of first instance found upon tho evidence that the 

second and third pleas of the defendant Tejomoy were false, 
that is to say, that he had not received a receipt in full from the 
pUinti-ffa in 1281 (1874), and that he had signed the statement 
of account on the 13th of June 1876, and held that the fact that 
more than a year had elapsed from September 1874 to June
1876 was immaterial, as, on the 13th of June 1876, the defend
ant Tejomoy was still liable on his bond, which was not barred 
till the 30th of July 1876.

The plea of the defendant Shamachuru Banerji was also 
disallowed, and the case decrecd with costs against all the de
fendants.

Upon appeal the lower Appellate Court concurred with the 
findings of the Court of first instance on the facts, but disagreed 
with its conclusions tvs to the indemnity-bond. It observed 
that—“  it was not given to the plaintifis alone, but to them and 
others, nor was it given on account of the service actually per
formed by Tejomoy. The bond was for service under five, the 
actual service was under three, and commenced in the ensuing 
year.” The lower Court of Appeal accordingly set aside the 
decree against the defendant Shama Churn Banerji, and also, 
■under s. 644 of Act S ’of 1877, against Norohori Bhuttaoharji, 
who had not appeared. As to the defendant Tejomoy, the lower 
Court also dismissed the suit, holding that the money demand 
was barred in Bhadro 1282 (September 1875) and that no sub
sequent mere acknowledgment would place the plaintiff’s right 
higher than a moral obligation.

Against this decision the plaintiff appealed to the Higlt 
Court.
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Baboo Mohini Mohun Roy and Baboo Bhowany Churn Putt 1879 
for the appellimts. PAEBJwn- ̂‘  H-ITH Roy

V .

Baboo Rash Beliary Ghose and Baboo Bungshi Dhur Sen for Banbm? 
tlie respondeuts.

The judgment of the Court was delivered by

Jaokson', J. (McDonell, J., conoumng):—It appears to 
118 that thia suit was really barred. It was a suit brought by 
the plaintiffs against their agout and his sureties, on the ground 

•that the defendaut No. 1 had fceeu appointed Kaib for the pur
pose of collecting the plaintiffs’ share of the rent of Pargana Ballia 
and others, the duties of which office he continued to perform 
until Bhadro 1281 (August or September 1874) ; that he theu 
gave up bis post and weut away ; that heiag afterwards sent for 
he came to the plaintiffs in Joisto 1283 (June ISlQ), when a 
settlement of account was arrived at, which was signed by the 
defendant There was also aii allegation as to the defendant 
having oollected aud received monies on other accounts, but 
nothing of that sort appears to have beeu found in the Coutts 
below.

As to the liability of the sureties, the lower Appellate Court 
has found that the plaintiffs have no case because their under
taking was ia respect of service under five persons, and the 
service was actually uut under those five hut under three of 
them. I should also be inolined to hold that the liability 
sought to be enforced against the sureties in thia case is far too 
wide, too vague in its character, to be enforced by a Court of 
law, because it purported not to be in respect of any particular 
service, but in expectation of any kind of employ at any. time.

But tlie more difficult question tijat we have to consider is, 
whether the liability of the defendant could be enforced., rThe 
view which the Subordinate Judge took, was, that this was 
not a suit under s. 30 of the Bent Law, but a suit toi’ecover 
money upon an account stated.

It appears to us clear that the present sjnit was a suit for the 
recovery of money In the hands of an agept, and that it was one 
wliioh the plaintiffs were bound to bring uader the provisions

41
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1879 of Beng. Act VIII of 1869, and, therefore, it was necessary to 
P a h d u t t i-  be IrougUt withia one year after tlie termination of the agency

*** of sucli agent. Tluifc, however, in my opinion, would not debar
Banbbĵ  the plaintifiEa from taking advantage of the general provi- 

sioBS of s. 19 of the Limitation Act of 1877, by which a new 
period of limitation, according to the nature ot the original 
liability, is allowed, provided that the acknowledgment of liabi
lity is made in writing before the expiration of the period pre- 
scvibed for the suit. The plaintiffs might also liave sued the 
defendant, upon a pvomiae to pay, notwithstanding that the suit 
was barred under the provisions of s, 30 of the Rent Act, pro
vided that upon such promise a suit could be maintained with 
reference to cl. 3, s. 25 of the Coi;itracfc Act But here there was 
no promise to pay, there was merely an ackuowledgmaat of 
liability, and that acknowledgment was given at a time when 
the period prescribed for the bringing of the suit by s. 30. of the 
Rent Act had already expired. I think, therefore, that the Judge 
was right in holding that this suit was barred, and the claim as 
against the principal being barred, of course, there would be no 
enforcement of liability as against the sureties. I tidnk, there
fore, that this special appeal must be dismissed with costs.

Appeal dismissed.
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Before Mr. Justice JacJtson and Mr. Justice McDonell.

1879 RUKHIITBB BULLTJBH (JusGMSNOc-DiiBToa), F istitioiirb o. BROJO-
NATH SIRCAR and othbus (D bobdb-H omjbbb, also A ootio« - P ub.
CSASSBS), O?70SITE-ParTIEB.*

Aution-Sah~^'Material Irregularity"—Liberty to Conduct calcuXaied 
to deier̂  Bidders—.iot X  o f  1877, »s. 294, 311.

The holder of n decree, in exeoution of wliicli property is sold, is- abso
lutely bound under s. 294 of Act X  of 1877 tohjive express permission from the 
Court before he can purchase the property; and whether this objeotioi» is 
tnkeii and pressed or otherwise, a sale to him is invalid, unless he has got 
explicit; permission.

* Appeal from Original Ovder, No. 332 of 1878, ngaiuBt the order of Baboo 
Menu Lall Chatterjee, Subordinute Judge, Moorshedabad, dated the 30th 
of August 1878.


