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was determined on the authority of Berkley v. Elderkin (1) and
Austin v. Mills (2); the learned Judges who decided the case
holding that the reasons for the deoisions of the Court of the

Smarxaer,  Queen’s Bench and the Court of Exchequer applied to a judg-
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May 28,

ment of the Small. Cause Court of the Presidency-towns of
India equally as well as to & judgment of the County Court in
Eogland. The case is not reported because at that time there
were no reports of the Supreme Court at Bombay in existence,
but I was counsel in the case which arose upon demurrer, filed
to an action on & judgment of the Small Cause Court at Bom-
bay. I argued the demurrer, and the demurrer was allowed.

Since that date, as far as my experience goes, it has always
been considered to be the law in Bombay that no action will lie
on the judgment of & Small Canse Court.

Appeal dismissed,
Attorney for the appellant: IV, C. Bural.

APPELLATE CIVIL.

Bafore Mr. Justice Jackson and Mr. Justice McDonsll.

DAIMODDEE PAIK (Praivrire) ». KAIM TARIDAR anp AxoTHER
(DeErunDaNTSE).*

Parol Evidence to vary Deed— Evidence of Conduot of Pariies— Oral
Stipulation af variance with a Writlen Document— Evidence Act (4ot 1 of
1872), 8, 92— Registration dct (Act I1I of 1877)— Construction of Acts.

Evidence cannot bd admiited to prove a contemporaneous oral stipulation
varying, edding to, or subtracting from the terms of o written contract, Evie
dence of the acts and conduct of the parties to o written contract is not admis-
sible if tendered solely in support of an oral stipulation varying its terms.

Try plaintiff in this case claimed khas possession of certain
lands, which he alleged to have been absolutely sold to him by

* Appeal from Appellate Decree, No. 2436 of 1878, against the decree of
J. O'Kinealy, Fsq., Judge of the 24-Pargnauas, dated the 19th of September
1878, reversing the decree of Baboo Moty Lall Singha, Second Munsif of
Diamond Harbour, dated the 7th December 1877.

(1) 1 Q. B., 805. () 9 Ex,, 288.
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the defendants in 1869, and which, after Lis purchase, he had
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re-let to them,’ taking from them a kabuliat in his favor for a Damovome

term of one year, The defendants, he said, had, after the ex~
piration of the first year, continued to hold possession of the
lands and to pay him the stipulated rent uniil the year 1877,
when, upon their failure to pay him the entire stipulated rent,
he was compelled to institute a rent-suit against them, in which
suit they filed an answer, asserting that the relation of landlord
and tensnt had never existed between them and the plaintiff;
that they had never executed any kabaliat in favor of the
plaintiff; . and that, although they had in fact executed a
deed of out-and-out sale in favor of the plaintiff, the real
transaction was not a sale but a mortgage to secure a loan of
Rs. 198, and that, since the execution of the deed mentioned,
they had been paying the plaintiff not rent, but a yearly sum
of Rs. 24 by way of interest on the loan. The plaintiff then
gtated that he had withdrawn the rent-suit.

In the Court of first instance evidence was tendered -and
recorded, on behalf of the defendants, to show that, notwith-
standing that they had executed a deed of absolute sale to the
plaintiff, the parties had really treated the transaction as a
mortgage, and that the defendants had made payments to the
plaintiff by way of interest, and not of rent.

The Court of first instance disbelieved the evidence of the
defendants, and also held that, under s. 92 of the Indian Evi-
dence Act (I of 1872), it was not admissible even if it had been
credible, and therefore gave a decree iu favor of the plaintiff.

On appeal, the lower Appellate Court refused to dishelieve
the defendants’ evidence, and holding that a 92 of the Indian
Evidence Act, which was an Act to consolidate, define, and amend
the law of evidence, made no change in the former rules of evi-
dence, cams to the conclusion that evidence of the acts and con=
duct of the parties was and had always been sdmissible to
determine whether a document was or was not & mortgage, and
acoordingly dismissed the plaintiff’s suit. with dosts.

From this decision the plaintiff appealed to the High Court.

Baboo Doorga Mohun Dass for the appellant.
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Babqo Byddo Nauth Dutt for the respondents.

The judgment of the Court (JACKSON, J., and McDowrewny, J.)
woa delivered by

Jacxson, J.~—The point raised in this special appeal is one
which we have considered on more than one oceasion previously,
‘We have no doubt that the Judge is in error in thinking that the
paxties ave at liberty to -rely upon the evidence furnished by
the conduet of parties for the purpose of varying, ndding to, or
subtracting from the terms of a writteu contract. The evi-
dence so given can only be evidence of an agreement which, as
it was not wriften, must have been oral ; and that is in distinet
violation of the terms of s, 92 of the Evidence Act. The case
decided by the Full Bench was before the Evidence Act came
into forca, and moreover, I understand, in that cage there was
a written instrument relied upon, wiz., a kabuliat, and the
evidence of conduct was adduced by the learned Chief Jusiice
as giving support to that written instrument so as to make it
probable that the parties had really intended a morigage and not u
sale out-and-out. I am roferred to the case of Madhub Chunder
Roy v. Gungadhur Shamunt (1) heard by Mr. Justice Markby
aud myself, in which we both separately expressed the same opi-
nion, which the present Division Bench expressed only last week
in another special appeal. I observed in that case—* I confess
that I have some difficulty in comprehending the distinetion
between the admissibility of evilence of a verbal contract to vary
a written instrument, and the admissibility of evidence showing
the acts of the parties which after all are only indications of such
unexpressed unwritten agreement between the parties;”. and
Mr. Jnstice Markby said :—* It seems to me very difficalt
to understand the distinotion there drawn between evidence
of an parol agreement contradicting the terms of a written
contract being inadmissible, and evidence of the parties con-
tradicting the terms of such a contract being admissible,”
Although we both accepted the ruling of the Full Bench,
which, it is to be borne in mind, was & ruling of three Judges

(1) 1t W. L., 450,
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againgt two, in regard to the particular case iu which it was
given, we think tho judgment of the Muusif in this case,
refusing to admit parol evidence, was right, and that the
judgment of the lower Appellute Court must be reversed with
costs. '

I would add also, that it appears to me very material to con-
sider this section (92) of the Evidence Act with the provisions of
the Registration Act. It is highly important, and clearly in
accordance with the intention of the legislature in passing the
Registration Act, that parties should be compelled to register
the precise contract which they have made. It would be ex-
tremely inconvenient if parties should register as a bill-of-sale
what afterwards turns out on the evidence of conduct to be
merely a morigage.

Another observation I would make iu this case is this: it
appears to me to be no answer to the direct provisions of a
particular section of an enactment, to say that the enactment
was described in terms as an enactment to consolidate, amend,
and define the provisions of previously existing lnws, and that
the particular rule contended for is not to be found among the
previously existing laws. Tt is sufficient if the provision relied
upon is a part of the Act, whatever the description of the
purposes of the Act may be,

Appeal allowed.

Before Mr. Justica Jackson and Mr, Justice McDonell,

PARBUTTINATII ROY awp ormees (Pranriers) ». TEJOMQY
BANERJT avp ormers (Derexpants).”

Limitation—Beng. Act V1II of 1869, 8. 30—dect XV of 1877, s. 19— Suit
on Bond—Parties.

A suit for an account agninst an agent, employed to collect rents, is barred
under Beng, Act VIII of 1869, s. 30, after the expiration of one year from
the time of his resigning or leaving his agency.

* Appenl from Appellate Decree, No. 15 of 1879, against the decrce of
J. O'Kinealy, Esq., Judge of the 24-Pargenas, dated the 24th of Septembier
1878, reversing the deoree of Baboo Krishna Mohun Mookerjee, Additional
Subordinate Judge of the 24-Parganas, dated the 28th of February 1878,
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