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against one i)£ the promisora without satisfaction is no bar to 
a suit against another.

In thia case, the relative position of tlie principal defendant. 
Sham Soonder, to the defaiidanta whose interest he has pur­
chased, does not resemble th«t wliioh exists between joint con­
tractors, but rather resembles that which exists between persona 
who have macle themselves severally liable to perfoi’m a parti­
cular contract.

I f Sham Soonder had been sued along with his predecessors 
in title in the suit No. 8 of 1877, the plaintiff could not have 
obtained a joint decree against them all. The zeminilar hiis 
the right either to sue the registered talukdar, or the pur­
chaser of it, but he cannot make them jointly liable. That 
being so, we are of opinion that the present suit is not barred 
by reason of the decree passed in the suit No. 8 of 1877, 
provided that the claim be not fully satisfied under that decree. 
Zt will be for the Court to take care that the plaintiff be not 
allowed to realize the same nmouut under two decrees. We, 
therefore, reverse the decision of the lower Appellate Court, 
and remand the case to that Court for the trial of the remaiuing 
issues. Costs to abide the results.

Case remanded.

ORIGINAL CIVIL.

Before Sir Riahard Garth, Kt, Chief Justice, and Mr. Jusiioe WMte.

1879 MOONSHI GOLAM ARAB (Px,AiNTipr) ». OUKREEMBUX SHAIKJEE
(Dbb'bhdant).

Saii on Decree o f  Small Came Court—Small Cause Court Act ( I X  o f
9 ond 10 Ficif,, cap. SB.

N'o suit will lie in the High Court on a decree of the Small Oanse Court. 
Berltle^ v. Elderhin (1) and AusUn v. Mills (2) followed.
Mohendronath Ask v, Jieedolodun Dutt (3), Madan Mohan Bose v, law-

rence (4) and RhoblaU Buhoo v. Bam Chunder Bose (fi) overruled.',
(1) 1 Q. B., 805. (3) 1 Ind. Jur., N. S., 220.
(2) 9 Ex., 288. (4) 1 B. L. R., O. 0., 66.

(6) I, h. B., 2 Oalo., 484.



This suit was brought in the High Oourt to reoover iS79
EiS. 214-9-0 upon a judgment of the Calcutta Court of Small 
Causes.  ̂ #.

The learned Judge in the Court below (Mi-. Justice Pontifex) Siuikjbb. 
dismissed the suit, upon the ground that tlie defendant had 
alreixdy been imprisoned under the Small Cause Court judg­
ment, and that it would be contrary to the spirit and intention of 
the Small Cause Court Act to allow this suit to proceed, and so 
to subject the defendant to be taken in exeoufciou again for the 
same debt under process of this Court.

riia plaintiff appealed.

Mr. Trevehjan and Mr. Andrews for tlie appellant referred 
to Mohendronaih Ash v. Beedobodun Dutt (I), Madan Mohan 
Bose V. Lawrence (2), Khohlall Buboo v .  Bam. Chunder 
Bose (3).

No one appeared for the respondent.

Q-abtHj C. J. (after stating the facts of the case as above 
continued).— Îfc seems that since the year 1850, when the Small 
Cause Court Act IX  of 1850 was passed, a number of suits of 
this nature liave been brought from time to time in the High 
Court, and judgments have been obtained in them without objec­
tion. ITone of them were defended, and tlie question seems nevei' 
to have been seriously raised, until about a year ago, whether 
such suits would lie. So that we have now to decide that ctues- 
tion in an Appellate Bench of this Court for the first time.

The particular point upon which Mr. Justice Pontifex dis­
missed the suit appears to us to be only one of several considera­
tions, which ought to be enquired into, for the purpose of 
ascertaining whether it was the intention of the legislature, 
that judgments in the Small Cause Courts should be enforced 
by suits in this Oourt, We must aee how fai: such suits are con­
sistent with the provisions of Act I S  of 1850; and on the 
other hand, how far such suits are calculated ti> defeat the in­
tentions of that Act.
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1879__  The same question arose in Euglauil, after the passing of the
GolamMab County Court Act there. That Act was the 9 and 
Cvxm'aw Viot., cap. 95, and its provisions were in many respects 
Shaiejicis, very similar to those of the ludiun Act of 1850, which was 

passed a few years later.
The case in which the subject was first discussed was Berkley 

V. HlderUn (1). The point was there raised for the first time in 
the Court of Queen’s Bench, whether an action would lie in a 
Superior Court upon a judgment of the County Court; and 
Lord Campbell in hia judgment says this:—

"Pnm& facie, an action lies on the judgment of every Court 
of competent jurisdiction; but I think it quite clear, when we 
look at the provisions of the 9 and 10 Viet., cap. 95, that the 
intention of the legislature was to confine the remedy on the 
judgments of Courts constituted utuler that Act to the remedies 
specifically provided by the Act.”

"  The policy of the Act was to give a cheap and easy remedy 
for the recovery of small debts. The intention of the legis­
lature will be entirely defeated, it' tho creditor is at liberty to 
adopt this course.”

“  The Act provides special remedies for enforcing the judg­
ment.”

His Lordship then goes to point out particular provisions in 
the County Court Act, which were inconsistent with suits be­
ing brought upon County Court judgments, and which would 
tend to defeat the objects of the Act itself.

Thus, by s. 96, the wearing-apparel and bedding of the execu- 
tion-debtor, and the tools and implements of liis trade to the 
value of £,.5, were to be protected from execution.

“  That protection,” says His Lordship, “  would be entirely 
lost, if this action were maintainable, for, ou a judgment of the 
Superior Court, a /f fa  might be issued under which the debtor’s 
tools in trade might be taken and sold by the Sheriff.”

So, again, as to the debtor’s person.—He could be iniprisoned 
under the Act for only forty days ; and, then, not by way of exe­
cution, but as a punishment for contempt of Court. But if an 
action in the Superior Court lay upon the judgment, the debtor
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■would be subject to the ortlinary process of execution in  the 1B79 

latter Court over and above what he might have undergone in ^
the County Court.

Then, again, by a. 100 of the County Court Aot, the Judge 
of the County Court had a right to rescind or alter any order 
that might have been made against any defendant for the 
payment by instalments or otherwise of any debt or damages 
recovered, and to make any other order, either for the payment 
of, the whole of such debt or damages, or by instahnents, or other­
wise, as to the Judge might seem juat. “ This shows” saya 
Lord Campbell, "that there is notlung in the nature of a 
final judgment in the County Court.”

"  The Judge has still jurisdiction over this very judgment oii 
which this action is brought. He might now rescind or alter it 
and make a new order to pay by instalments, or at soma other 
time. That power given to the Judge would be defeated if this 
action lay,”

This last point was also especially relied upon by Mr. Justice 
Wightman; and the Court anauimously decided that the action 
would not lie.

This case was followed by tiie Court of Exchequer in the 
case of Austin v. Mills (1), and it has since been the undoubted 
law of Westminster Hall.

The only reported case in which, so far as we can jfind, the 
question has been at all discussed here, is that of Ekohlall 
Baboo V, Ram Chunder Bose (2).

Some doubt having been expressed at that time one of 
the Judges of this Court, as to whether a suit of this Hnd was 
maintainable, Mr. Justice Kennedy proposed to refer the ques­
tion to a Full Bench; but as his Lordship’s own opinion was in 
favor of the practice which had prevailed, of allowing sjioh 
suits, it was considered that the case was not one for a,. Full 
Bench; and, after hearing an ex parte argument frop Jif.v 
nerjee, Mr. Justice Kennedy decided in accordance with the 
existing practice.

The ground of the learned Judge’s decision appears to have 
been, tliat the particular provisions in the County Court Act 

(1) 9 Ex., 288. , (2) I. L- R-I 2 Calc., 434.

VOL. V.] CALCUTTA SERIES. 297



298 t h e  INDIAN LAW REPORTS. [VOL. V.

8̂''9 in England, wluoli influenced the Courts there in deciding tliat 
Moonshi gu(j}i gnifca would not lie, were not to be found, in Act IX  of

(7 OLAM AltAB
«• 1850; but it is much to be ren̂ retted that the case was not

CUBBKRMBUX ,   ̂ ^  1 -rSiiAiKaifiE. argued on the part of the aereuuaut, because his Lordship’s 
attention does not appear to liave been called to certaiu provi­
sions of Act X I of 1850, which seem to us to render the argu­
ments and reasons, used by the Court in Berkley v, Elderkin (1), 
directly applicable to suits like tlie present.

Thus, by ss. 58—60, 61 and 68 of tiie Act IX  of 1850,. a 
debtor may be taken in execution for non-payment of a sura 
which lie has been ordered to pay, but his imprisonment is not 
to operate as a satisfaction of the debts, and is not to continue 
for more than six calendar months; and when the debtor has 

, once been taken in execution, he cannot be imprisoned again 
npon the same judgment.

But if tiie judgment-creditor can bring a suit upon the judg­
ment in the High Court, he would, of course, have the usual 
remedies for enforcing the judgment which he obtains there; 
and one of those remedies would be, that he might imprison 
the execntion-debtor agaiu, notwithstanding the provisions of 
s. 61 of the Act of 1850,

This would obviously be in direct contravention of the inten­
tion of the latter Act; and this is the point upon which the 
judgment of Mr. Justice Pontifex proceeded in the Court 
below.

Again, by s. 69 of the same Act, certain goods of the judg- 
ment-debtor are exempted from execution, precisely as they are 
by the County Court Act iu England, namely, the wearing-ap- 
parel and bedding of himself and his family, and the tools and 
implements of his trade.

But if the judgpaent-creditor can sue in this Court on the 
Small Cause Court judgment, he may, under the process of this 
Court, execute his decree against all the properties of the debtor 
including that which is protected by the Act of 1850.

Then again, uuder s. 71 of the Act of 1830, the Small Cause 
Com't has power, in case of the sickness of the debtor or his 
inability to pay, to suspend or stay any judgment or order 

(1) 1 Q. B., 806.



which may have been pronounced against Htn in any action, 187»
for such time and on such terms as it shall think St, and so from MooHam

. , 1 1 . .-I AttABtime fco time to suspend stay such juagmenfc or orders mitu
the defendant’s disability shall have ceased.” ŜwAiraBE!*

This is a very similar provision to that of the English G'oauty 
Court Act; and the efPect of it, as pointed out by the Court of 
Queen’s Bench, is to make the judgment of the Small Cause 
Court not final. The Judge has power to suspend or atny a 
judgment, or give the defendant further time to pay it.

It is clear, that this provision would be entirely defeated, if 
the judgment-creditor coukl bring a suit upon his judgment and 
enforce it at once in this Court, It would be absurd to allow a 
judgment-debtor to be sued upon a judgment in the High Court, 
while the Small Cause C<'urt Judge might be staying that judg­
ment in the Court below, or giving the debtor further time to 
pay it.

The provisions, which we have pointed out in the Act of 1850, 
seem precisely analogous to those of the County Court Act, 
which induced the Courts iu England to decide, that a suit does 
not lie upon a County Court judgment, and we think that the 
arguments of the Judges in the case oi Berkley y. JElderkin (1) 
are directly applicable to the present case. The Act of 1860 
provided new rights for creditors with special and appropriate 
remedies; and if the ordinary remedies in the High Court were 
superadded to these, not only would the objects of the Act be 
defeated, but it might become, in the hands of credltocs, an in­
strument of injustice and oppression.

We may observe that this point was decided many years ago 
in the Supreme Court of Bombay, iu accordance with the view, 
which we now take of it, and that the decision has since'-been 
considered as the law of the Bombay High Court.

The appeal is dismissed without costs. Costs to be taxed on 
scale 2.

WHiXJii, J.—I quite concur in the judgment of the Chief 
Justice. The case referred to by my Lord was determined in 
the late Supreme Court of Bombay about twenty years agd. It
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JW9 was determined on the authbrity of Berkley v. ElderUn (1) and
Gotam'abab Austin y. Mills (2)', the learned Judges who decided the case
CnmiRitMBDx reasons for the deoisious of the Court of tho

Shaikjbb. Queen’s Bench and the Court of Exchequer applied to a judg­
ment of the Small Cause Court of the Presidency-towns of 
India equally as well as to a judgment of the County Court ia 
England. The case ia 7iot reported because at that time there 
wore no reports of the Supreme Court at Bombay in existence, 
hut I  was counsel in the case which arose upon demurrer, filed 
to an action on a judgment of thê  Small Cause Court at Bom­
bay. I  argued the demurrer, and the demurrer was allowed.

Since that date, as far as my experience goes, it has always 
been considered to be the law iii Bombay that no action will lie 
on the judgment of a Small Cause Court.

Appeal dismissed.

Attorney for the appellant: N. C. Bural.
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APPELLATE CIVIL.

Before Mr. Justiee JaoJtson aud Mr. Justice MeBonell.

1879 DAIMODDEE PAIK ( P x,4 i n t i p p )  v. KAIM  TARIDAU  amb a k o th b b
(D e i 'endants) .*

Parol Emdenet to vary Deed—Evidence o f  Conduot o f  Parties—Oral 
Stipulation at variance with a Written Document—Evidence Act (Act 2 of 
1872), I, ^^—Registration Act (Act H I  o f  \677)~Construolion o f  Acts.

Evidence citnnot be admitted to prove a ooutemporaueous oral g<»pula1ioa 
varying, adding to, or subtracting from tlie terms of n written contract. Evi­
dence of the acts and conduot of the parties to a written contract is not admis­
sible if tendered solely in support of an oral stipulation varying its terms.

Ths plaintiff iu this case claimed khas possession of certain 
lands, which he alleged to have been absolutely sold to him by

* Appeal from Appellate Decree, No. 2436 of 1878, agoinst the decree of 
J. P ’Kinealy, Esq., Judge of the 24-Pargauas, dated the 19th of September 
1878, reversing the decree of Baboo Mol^ Lall SiDgha, Second Munsifof 
Diamond Harbour, dated the 7th December 1877.

(1) 1 Q. B., 805. (2) 9 Ex., 288.


