
K elan tion for the contention tliat it created any tenancy at all. The 
Manikam. Subordinate Judge are not in point.

We reverse the decree of the Subordinate Judge and restore 
that of the District Munsif. The respondent will pay the appel
lant's costs throughout.
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APPELLATE OEIMmAL.
r

Before Sir Arthur J. S .  GoUins, Kt., Chief Justice, and 
Mr. Justice Miittusami Ayijar.

In t h e  m a t t e r  of EITTU a n d  o t h e r s .Dec. 15.
Aci X I I I o f  1859, s. 2—Limitation Aet no bar to a claim to rseover an cohance.

Act X II I  of 1859 being a penal enactment, the Limitation Act is no bar to a 
claim under a. 2 to recover an advance made to a labourer.

C ase  referred under s. 439 of the Code of Oriminal Procedure "by 
8. H. Wynne, Acting District Magistrate of South Oanara.

The facts were stated as follows
“  A  complaint was brought under Act X I I I  of 1859 to recover 

a sum advanced in respect of workj which work was not done. 
The Magistrate has rejected the complaint under s. 203 of the 
Code of Oriminal Procedure, because a suit to recover the sum 
would be barred by limitation. As it is expressly stated in the 
preamble to Act X I I I  of 1859 that the reason for the enactment 
is that the remedy by suit is wholly insufficient, I  do not think 
the order was- legal. There is no law limiting the time within 
’which complaints under Act X I I I  of 1859 may be brought. The 
Act is penal, its object being to make ‘ persons guilty of frau» 
dulent breach of contract subject to punishment,’ and therefore 
proceedings taken under it are not suits and are not governed by 
art. 120 of soh. II  of the Limitation Act.

“ I  request that the case be submitted for the orders of the 
High Ooui't.’^

The parties did not appear.
The Court (Collins, O.J., and Muttusami Ajryar, J.) delivered 

the following

* Criminal Kevisiou Oaso 448 of 1887.



VOL. X I] MADEAS SEEIES. 333

JudgtMent :— Act X I I I  of 1859 is a penal enactment, and the 
'Act of Limitation is no "bar to the enforcement of a penal provision. 
Thougli it was passed because the remedy by suit was insufficient, it 
is no ground for saying that the Act ceases to be applicable when 

'the civil remedy is ̂ barred. The expresion without lawful or 
reasonable excuse has reference to the circumstances in which the 
breach occurred. A  plea of limitation which is available only in 
civil g-aits cannot be taken to barjunishment foi’ what is an offence. 
The case before us is perhaps one not foreseen and provided for by 
the Legislature, but we must construe a penal enactment as it 
stands. "We set aside the order made by the 2nd-class Magistrate 
and direct him to restore the complaint to his file and to deal with 
it in accordance with law.

KiTTr,
in re..

APPELLATE CIVIL. 

Before 8ir Arthur «7. S . Collim, Kt., CMef Justice, and 
Mr. Justice Parker. 

j

P A S S A N H A  (P laintitf),

■and
The MADBAS DEPOSIT and BENEFIT SOCIETY (Defendants}.=»

Limitation Act, scli, II , arts. 36, 49.

Plaintifl was tlie o-\vner of a house mortgaged to defendants. On tlie 22nd 
August 1885 defendants sold the house hy auction under a power o£ sale contained 
in the mortgage and gave possession to the purchaser. On the 2nd Septemher 
1887 plaintiff sued the defendants to recover the value ol certain timber -which 
was stored in the house und not mortgaged and which plaintiff alleged the defen
dants had taken possession of and converted to their own use. It was proved that 
the timber was in the house when defendants tooli possession from the plaintifi_and 
defendants did not account for i t :

Held, (1) that plaintiff was entitled lo recover from the defendants the value of 
the timhor and (2) that the suit was not barred by art. 36 of sch. I I  o f  Indian Limi" 
tation Act, 1879» ^

Case referred under s, 69 of the Presidency Small Cause Courts 
Act, 1882, by J. W . Handley, Chief Judge of the Court of Small 
Causes at Madras.

1888. 
February 3

* Special Case 83 of 1887.


