[
froees
el

VOL. X1.) MADRAS SERIES.

APPELLATE CIVIL.

Before Mr. Justice Kernan and Mr. Justice Muttusami Ayyar.

ANANTHARAMAN (PruNTiry), APPELLANT, 1888,

Jan. 24,
and I

RAMASAMI (Derexpant), RESPONDENT.

Civid Procedure Code, s. 424—Clollector as guardian of ward not catitlerd lo
notiee in suit to recover inoney from cstate of ward.

In a suit to recover money due on a promissory note exccuted by a deccased
zamindar, out of the estate of the deceased and of his sqn, the defendant, a minor
under the Court of Wards, the Collector, being appointed guardian «d lifem of the
defendant, pleaded that under s” 424 of the Code of Civil Procedure he was entitled
to notice before suit, and the suit was dismissed on the ground of want of notice :

Held, on appeal, that 8. 424 was not applicable to the case.

ArreAn from the decree of C. Venkobacharyar, Subordinate
Judge of Madura (West), in suit No. 39 of 1887,

The facts necessary for the purpose of this report appear from
the judgment of the Court (Kernan and Muttusami Ayyar, JJ.).

Subramanye Ayyar for appellants. |

The Government Pleader (Mr. Powell) for respondent.

JupemenT.—This is an appeal from a decree of the Subor-
dinate Judge of Madura (West). The appellant was plaintiff in
suit No. 39 of 1887 before that Court and alleged that the zamin-
dar of Saptur, deceased, the father of the infant defendant, the
new zamindar, executed a pro-note for Rs. 10,000, payable to the
father, now deceased, of the appellant, and prayed for payment of
the amount of the note out of the estate of the late zamindar and
from the estate of the present zamindaxr, his son.

The infant defendant was at the time of the suit a ward of the
Court: of Wards, which was in possession of the zamindari. The
Collector of Madura was, in his official capacity of Collector, also
guardian of the infant defendant, and he filed a written statement,
alleging amongst other defences, that no motice of action had
been served on him as prescribed i in Chapter XXVII, s. 424 of
the Civil Procedure Code, issues were framed, including an
issue whether such notice was served and whether such notice was
necessary. |
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At the hearing the Subordinate Judge ruled that such notice
was necessary and, as he found it was not served, he declined to
go into the other issues and dismissed the suit with costs.

The appeal is on the ground that s. 424 was not applicable
to the suit.

The 8. 424 provides that no action shall be brought against
a public officer in vespect of an act purporting to be done by
him in his official capacity until the expiration of two smonths
next after notice in writing, containing the particulars thereby
preseribed.

Now the suit was not one instituted against the Collector
in his official capacity, or at all. The Collector, in his official
capacity, was the guardian of the defendant, the infant, and as
such, he was named as the guardian of the infant defendant.

But no cause of action against him was stated in the plaint
and no relief was prayed for against him ; nor could any personal
decree for payment of the amount of the note sued for be made
against him. Neither is the suit brought on the ground that the
public officer did any act purporting to be done in his official
capacity. The fact that he did not pay the amount is not an
act of omission, on which the suit is brought. It is an action
brought on a contract in order to enforce payment from the assets
of the deceased zamindar and from the ancestral property of the
present zamindar by reason of his obligation to pay thereout the
debt of his deceased father. The Collector melely defends as
guardian on behalf of the infant.

The case of Narsingrae Ramchandra v. Luzumanrav(1) referred
to by the Subordinate Judge was not under Chapter XX VII of
the Civil Procedure Code, s. 424. It was there only decided
that a Collector, acting as guardian for an infant defendant, was
acting in his public eapacity, and therefore was not subject to
the jurisdiction of the Subordinate J uc'{ge under the Bombay Civil

Court’s Act. TIn The Collector of Bijnor, Munager of the Estate of
Chaudhri Ranjit Singhv. Munuvar(2) also referred to by Subordinate
Judge, the Collector, as guardian, illegally seized some property.
This is one of the cases to which s. 424 applics and aocord-
ingly it was held that notice should have heen given.

In Shalebzadee Shahunshal Ber/z(m v. Fer r/ussmz(B) veferrad to
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by the Subordinate Judge, but to which he gave no weight without Avavmas-
assigning any reason, Mr. Justice Cunningham decided that the anas
intention of Chapter XX V1I was to give to Government represen. Iamasamur.
tation by the Secretary of State and to give public officers in the
discharge of their public duties the -same protection as English
statutes confer on many public officers, viz., that when it is alleged
that they have committed an illegality in the discharge of their
duties they shall have time and opportunity of making amends
before the matter is brought into court. Probably this may have
been the intention of the Legislature in framing Chapter XXVII,
s. 424. But independent of this intention the language of the
s. 424 is clear and requires no notice unless.the suit is brought
against the public officey in respect of an act done by him
purporting to be in discharge of his duty, and it is equally clear
this suit is not one of that class.

It is to be regretted that the Subordinate Judge, by making a
hasty and ill-considered decision, put the parties to the expense
and delay of this appeal. We set aside the decree of the Sub-
ordinate Judge, and remand the case for trial on hearing the
evidence and merits which the discretion of the Subordinate Judge
excluded. We also order that the Collector, as guardian of the
minor respondent, do pay to the appellants their costs of this
appeal out of the estate of the said minor respondent and that the
costs of hearing already had do abide and follow the result.

APPELLATE CIVIL.

Before Sir Arthur J. H. Collins, Ki., Chief Justice, and
My, Justice Parker.
RATJA (DErENDANT), APPELLANT, 1888,

Feb, 17, 21.
and —

STRINIVASA (Praiyrrer), REspoNDENT.*

C'a'u'l-P)‘acedztre Code, ss. 311, 588 (8).

An application under 8. 311 of the Code of Civil Procedure to set aside a sale in
execuntion of a decree having been dismissed for default, the petitioner applied to

* Appeal agninst Ovder 169 of 1887, -




