
LAKSHMi- The defendant’s contention is that plaintiff is a mere servant 
JTABAYANA ]ie (defendant) can dismiss at pleasure, ■ and that the gift

Dasit, of the land to plaintiff by the widows of the late zaminddr was 
beyond the scope of the authority of a H indi widow.

W e cannot assent to this view of the plaintiff’s position. The 
widows were the owners of the estate for the time being, and, in 
the lawful exercise of their rights of management, made an aliena
tion of a very small piece of land for an indispensable religious 
necessity, not for their own sates, but for that of their late hus
band. Such alienations under similar circumstances are recog
nized—vide Rama v. Ranga(l), Farcm Bed v. Jai Waradu{2), also 
The Collector of Mamlipatam v. Gamlij Vencata Narramapali{^).

The second appeal is dismissed with^eosts.
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Before Mr. Justice Muttusmni Ayyar and Mr. Justice Brandt.

1887.  ̂ P A T T A T  A M B A D I  M A E A E  and others (PLAiirrai'Ps),
Nov. 15, 23. ;  ^
---------------------  A p p e l l a n t s ,

a n d

K E IS H N A N  AND ANOTHER (DEFENDANTS), E e SPONDENTS.' '̂

Suit to 'recover money due on a promissory note hj assignee o f rights of payee vot
heing endorsee.

K. executed a promissory note on demand for Es. 6,000 in favor of S. in 1882. 
In 1884 8., by an agreement in writing, assigned all her proioerty, incliiding the 
promissory note, to M., hut did not endorse over the promissory note to M. M. 
assigned his rights in the promissory note to a hank in payment of a doht. In a 
suit hy M., and the hank against K. and S. to recover the principal and interest 
due under the note r

BeM, that the plaintiffs could not maintain the siiit.

A p p e a l  from the decree of K. Earnjan Menon, Subordinate 
Judge of North Malabar, in suit 33 of 1885.

The plaintiffs in this ŝ iit were (1 ) Pattat Ambadi Marar,
(2 ) Raman Marar, and (8 ) E. Sherman, Agent of the Bank of 
Madras at Tellicherry.

(1) I.L.E., 8 Mad., 552. (2) I.L.R., 4 All,, 482.
(3) 8 550. *■ Appeal No, 158 of 1886.
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The plaint contained the following allegations :—
(1) First defendant promised to pay second defendant Bs.

6 ,0 0 0  on demand under a promissory note  ̂ dated 6th 
November 1882, now overdue.

(2 ) First defendant has not hitherto paid that amount.
(3) First defendant is the karnavan of his tarwad.  ̂The

^aid amount is payable by him (first defendant) in 
capacity of karnavan as also in his private capacity. 
Therefore he, as well as (other) members of his family, 
and the properties of the tarwad, are liable to discharge 
this debt.

.(4) By a karar, dated 14th August 1884, entered into among 
plaintiffs 1  and 2 and second defendant and other mem
bers of their family, the plaint promissory note and 
other properties of second defendant were given with 
consent by him (second defendant) to (his) tarwad in 
consideration of the tarwad undertaking to discharge 
the debt due by him (second defendant), then, to the 
Madras bank, &c.

(6 ) Under the said karar, it was agreed that all the acts in 
connection with the tarWad be done by plaintiffs 1  ■ 
and 2 ,

(6 ) On condition to credit the amount of his promissory note 
on recovery thereof to the (tarwad) debt, the right of 
the tarwad over it (promissory note) was assigned to 
third plaintiff.

The cause of action arose on 9th November 1882 at 
Thiruvangat within the Jurisdiction of this court.

E S .

Principal .. ..  .. ..  »• 6,000

Interest at 6 per cent, from 6th Nov.
1882 ■ . .  . .  1,080

(7)

Total . .  7,080

It is therefore prayed that a decree may be passed directing 
first defendant in the capacity of karnavan of the tarwad, as also 
in his private capacity, to pay the said amount and the future 
interest at 6 per cent, from this date till payment and also costs 
with interest to thii’d plaintiff (on behalf of the bank).

' A m b a d i

M a r a u

V .

Krishxan.
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PATri’ The Subordinate Judge dismissed the suit on tlie ground 
Mauaû under the Negotiable Instruments Act, 1881, the plaintiffs

acquired no valid right to the property in the note:
Plaintiffs appealed, inter aliâ  on the following grounds ;—
( 1 ) The suit was brought by the plaintiffs as assignees of

the debt itself due to second defendant from, ’first 
defendant, and not merely as holders and ̂ transferees 
of the promissory note, and the Court below wp-s wrong 
in confining itself to the question whether the plaintiffs 
could sue as transferees of the note.

(2) The decision of the Com’t below on the issue whether
the plaintiffs, or any of them, have the right to sue 
upon the pro-note in question is erroneous in law.

(3) A  promissory note, payable to order, is transferable 
■ otherwise than by endorsement.

Mr. Ilichcll for appellants.
Mr. Brown and Anantan Naycir for respondents.
The Court (Muttusami Ayyar and Brandt, JJ.) delivered the 

followmg. judgment
M u t t u sa m i A y y a r , J.— On the 6th November 1882 the first 

respondent, Krishna Nambiar, made a promissory note in favor 
of the second respondent, Sungunni Marar, for Es, 6 ,0 0 0 , pay
able on demand. In 1884 it was arranged between the second 
respondent and other members of his tarwad that the tarWad 
was to discharge his debts and that he was to give .up to it all 
his properties, inclusive of the promissory note; and in pursuance 
of that arrangement the promissory note evidenced by document
A ,  was delivered by the second respondent to the first and second 
appellants. By document C, dated the l7th September 1884, 
the first and second appellants assigned their right to the third 
appellant. Although the promissory note was payable to Sun
gunni Maraf, or order, it was not endorsed by him in favor either 
of the first and second appellants or oi the third appellant. The 
first respondent, having failed to pay to the appellants the 
amount of the note,- they ^brought the suit from which this 
appeal arises, to recover it- Both respondents resisted the claim 
and one of the questions raised for decision was whether the 
appellants, or any of them, were entitled to sue upon the pro
missory note A .  The Subordinate Judge of North Malabar held 
that they could not maintain the suit,'- on the ground that



tlierS could "be no__ valid transfer of. a promissory note payable to /  pattat  ̂
order, othermse than by botli endorsement and deKyery. It is 
urged in appeal that endorsement is not indispensable, and that a ^ 
negotiable instrument may be transferred, like any other c/iose in ' 
action by a deed of assignment, and that, assraning that there was 
no valid transfer, the appellants were still entitled to a decree 
upon the priginal consideration.

I  am of opinion that the decision of the Subordinate Judge is 
right. Document A , piu’ports to be a negotiable instrument 
payable to the second respondent or order, and, until the latter 
endorses and delivers it, the property in the promissory note 
continues to vest in him. The learned coimsel for the appellants 
admits that he cannot refer us to any case in support of his 
contention, and having regard to ss. 8 and 9 of the Negotiable 
Instruments Act, which define a holde/ of a promissory note and 
a holder in due course, and to s. 46, which declares that a 
promissory note ^myaJjle to order is negotiahle hij the holder by 
endorsement and delwerij. I  entertain no doubt that it cannot be 
negotiated by the mere execution of a deed of assignment. I  do 
not desire to be understood as holding that the appellants may 
not sue to compel the second respondent to endorse the promissory 
note, and after getting it endorsed, put it in suit against the 
maker, the first respondent, but that is not the relief prayed for 
in this suit, nor do I  find either in the plaint or in the record 
of the suit any statement of the original consideration on which 
this action can be supported. It is also to be remembered that 
the appellants are not the payees. This being so, they cannot 
maintain an action on the original consideration between, the 
second and first respondents until the property in the promis- 
*sory note is divested from the second respondent, or until he 
is restrained from suing upon or negotiating it. The suit, as 
framed at present, must fail and I  would dismiss this appeal 
with costs.

B r a n d t , J .— I  concur.
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