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MoiDK The <3[uestion is wlietlier the properly passed to second defend
ant. It 13 found that part of the purchase money lias not been 
paid, but on account of this it is not open to the'vendor having 
given possession to rescind the contract and recover possession, 
though he may have a lien upon the property for the unpaid 
balance of the purchased money—see Tri/mlrdv Ragliamulra v. 
Tho, Mmici])al Oommissiono's of HuhU{l), The appeal must be 
allowed and the decrees of the courts below reversed, tlie plain
tiff’s claim being dismissed with all costs throughout.

2(j4 THE INDIAN LAW EEPORTS. [VOL. XI.

APPELLATE CIVIL.
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Mr. Justice Parker.
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Small Cause Court Ad [2Iiifassal), 1865—Ecnt Uccovcry Ad, l̂ Qtb—Sult- to rccover
movahlc property.

A suit to rccover mov.a'ble proiierty attaolicd under colour of tlio Eont Eucovery 
Act (Madras Act V III of 1865) is cognizable l>y a CoUrt of Small Causes consti
tuted under Act XI of 18G5.

ApiPLicATioN, under s. G22 of the Code of Civil Procedure, to 
set aside the deci'ee of P. V . Eangacharyar, District- Munsif of 
Sholinghur, in Small Cause suit No. 34 of 1887.

On the 25th January 1887 defendant, purporting to act under 
the provisions of the Eent Eecovery Act, 1865, and alleging 
himself to be plaintifl^s landlord, seized a buffalo calf for arrears 
of rent.

Plaintiff sued defendant in a Small Cause Court to rooovel' 
the calf, or its value its. 2, and Bs. 2-4-0 damages. Defendant, 
inter alia, objected to the court’s jurisdiction. The objection was 
overruled and plaintiff obtained a decree for the calf and costs

(1) I.L.Eij 3 Boni.) 172, * Cinl Revision l^ciilioiiK'o, 100 of iS8?»



Defendant now applied to set aside this decree on tlie ground datub Beg
V.
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that—
( 1 ) the court had no jurisdiction;
(2 ) the attachment was legal.

Mr. MiclieU for petitioner.
Eangacharyar for respondent.
The Court (Collins, O.J., and Parker, J.) delivered the fol

lowing ,
J udgm ent  :— The suit is to recover a huffalo or • its value, and 

the plaintiff’s success in the suit would necessarily involve the 
cancellation of the attachment without any decree for that relief. 
The buffalo had been attached by the defendant under colour of 
the Eent Eecovery Act.

It ia first urged-that *plainti£E could have had recourse to his 
remedy under the Eent Eecovery Act, but, though plaintiff might 
have sought that remedy had he chosen, the jurisdiction of the 
ordinary courts is not ousted.

The decision in Janakiammal v, Yithenadien{l) is a similar case, 
in /which it was held that such a claim as this being “  one for 
personal property ”  is cognizable by a Small Cause Court. It is 
true that ruling is under Act "VIII of 1859, but we do not see that 
the new Procedure Code affects the principle of the decision.

The Full Bench of the Allahabad High Ooui't in Cfodha v. Wmk 
Mmn{2) have no doubt dissented from the Madras and Bombay 
decisions. The facts of that case were, however, not the same 
as in the present case, for there an objection had been, made and 
disallowed under ss. 278— 281 of the Code of Civil Procedure.

W e are of opinion that the Small Cause Court had jmisdiotion 
and dismiss this petition with costs.

(1) 5 191. (2) Lli.K ,, 7 AIL, 152.
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