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As to tlie contention that tlie finding in tlie former suit against Vbnkayya 
the truth and validity of the oral will was sufficient for the 
dismissal of that suit, there is nothing before us to show that the • 
claim was disallowed on that ground only. In Krishna BeJuoi 
Roy Y. Brojeswari Choivdmnoe{l)^ the Judicial Committee of the 
Privy Council observed that the adjudication on the question of 
adoption iji a previous suit concluded the party claiming to bo 
adopted'in a subsequent suit, although the decision in the former 
suit proceeded on the finding that a patni lease granted by the 
mother of the plaintiff was not in excess of her pow'ers as a widow, 
and although the determination that the adoption was true was 
not necessary to the dismissal of the claim, though it would 
certainly be material to the ground of claim. '

W e are, therefore, of opinion that this second appeal must i'ail, 
and ■\ve dismiss it with costs.

APPELLATE CIVIL.
Before Mr, Judicc Brandt and Mr. Justice Parker.

V E N K A T A C H A L A M  (P laintipj?), A ppellant,

and
V E N K A T A Y Y A  otiieus (D ei'es-dajs-ts),

IAi)ulation\Acl X IV  of 1859, s. I, 9, 10, 16.

Tlio periijd oi' limitutioii applicable) under Act X IV  of 1859'to suits upon wiittoa 
insituments v̂h.icl̂  could not have l)een rcgiatored imdor the law ia iorco at the 
time of oxecwtion of such instruments is sis yea,rs under cl. 16 of s. i  of the said 
A d .

A vpeal from the decree of W . F. Grahame, Acting Dii;;triot 
Judge of Ouddapah, confirming the decree of S. Dorasunii Ay- 
yangdr, District Munsif of Ouddapah, in suit No. 176 of 1884.

This appeal was reheat'd after an application for review oi’ 
judgment had been granted on 1st February 1886.

The Acting Advocate-Greneral (Mr. Sjjring Bran&on) and Bulaji 
lidu for appellant.

Mama Rdu for respondents. ' ,
The facts necessary, for the purpose of this report, appear from 

the judgments of the Court (Brandt and Parker, JJ.)*

1887. 
(Sept. 6, 13.
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V bnkata- Brandt, if.— A'suit brought upon the bond, dated the 13th 
cnALAM AiH'il 1848 (exhibit iii), ■woiilcl not have been barrod under the 

V e n k a t a t y a .  law of limitation taon in force, viz., Eegulation I I  of 1802 
(Madras) ot the timo when the bond was renewed under exhibit 
Yii, viz., the 15th January 1868.

And in the case of the bond of the 28th May 1848 (exhibit 
x ii), it also was renewed within twelve years from tl̂ e date on 
which the sum secured bocarao payable on default of payment of 
instalments as agreed, viz., the 20th May 1860, the renewed bond 
(exhibit ix) bearing date the 20th January 1862, and a suit 
might, therefore, have been instituted upon the latter bond within 
three years from the date of the passing of tho Act of 1869, viz;.j 
the 5th May 1859.

The question, then, is whether the renewals in 1869 of the 
debt secured by exhibit viii (dated the 17th October 1863), 
which latter was in renewal of exhibit in , and in 1867 of exhibit 
IX by other documents, being within six years, but in excess of 
three years', suits upon tho bonds of 1862 and 1863 were or were 
not barred in 1867 and 1869 respectively ?

I  am of opinion that the six years’ rule must bo held to apply.
Tho law as to registration in force up to tho 1st January 1866 

was contained in Eegulation XVIT of 1802 (Madras) and Act 
X I X  of 1843. Under that law the only deeds which tho register
ing* officer was authorized and required ”  to register wore deeds 
relating to real propei*ty, wills and authorities to adopt. Tho 
bonds (exhibits viii and ix) could not then have been registered 
under tho law then in force.

Whether it might bo possible to put some other construction 
upon els. 9, 10̂  and 16 of b. 1 of tho Limitation Act of 1869 
I  do not think it necessary to consider. These provisions haro 
been, on several ocoasionsj the subject of judicial dooision by this 
court— Crurm Ohetti/ v. P . Ali/apjM Naklu{V), T. Yonkulachakm v, 
Mala Krisigadu (2), and wo should follow those decisions, unlosB 
strong reasons appear for doubting thorn, and to mo no such, 
reasons apjiear.

A  clear distinction was intended to bo drawn between suits for 
money lent and on contracts not evidenced in writing and suii;s 
in which the loan, or contract was evideiinod in writing, and it

•(t) 2 M.ILO'.R., 2̂) iLILC.B,, G3,



■would seem that the general rule aimed at was to allow tliree Venkata- 

years in case of the former class of suits and six years in the case 
of the latter, an exception being, however, made in the case of the Yenkatayya, 
latter to this extent that,, where the instrument could have been, 
but was not, registered, or was registered, but not within sis months 
from the date of its execution, the creditor should be in no better 
position than if he held no security in writing. Section 10 does 
not expyessly deal with the case of writings which could not be 
registered, but, unless by implication suits on such writings are 
taken to fall within cl. 16 of the section, a suitor in a suit based 
upon such an instrument would stand on the same footing as 
regards limitation as one bringing a suit under cl. 9.

It is more reasonable to infer an intention to place the holder 
of an instrument which he could not register on the footing of the 
holder of a registered instrument.

The result is that, in my opinion, our decision in second appeal 
No. 483 of 1885 should be set aside and the decree of the Lower 
Appellate Court restored, the second appeal being dismissed with 
costs. I  would allow no costs in the matter of this application for 
review as the eAeption to the plea of bar by limitation was not 
fully argued in the second appeal cTn the point on which we now 
allow the appeal.

P a r k e r , J.—I  agree with m y  learned colleague that the debts 

Becm’ed by  the renewals o f 1869 and 1867 (exhibits x i , x iv ,

XV, and x v i) were not barred.

The bonds then renewed were exhibit v iii executed in 1863 
and exhibit ix executed in 1862, and the question is whether 
the period of limitation for suits on these bonds was three years 
or .six.

The Limitation Act applicable was Act X IV  of 1859 and the 
bonds VIII and ix  could not have been registered by virtue of 
any law or regulation then in force. The period of limitation 
was, therefore, six years under s. 1, cl. 16.

■ It was argued by the learned Advocate- G-eneral that Act X IV  
of 1859 made no distinction between loans and loans evidenced 
by writing, but that the only distinction was between loans 
(whether in writing or not) and loans of which the registration 
was compulsory. This view, however, is not in accordance with 
the rulings of this court reported at II , Madras High. Ooiu’t 
■Reports, 329 and 401, by which we are bound.
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V enkata- When the appeal was before us for the first time the point was
CHALAM taken as to what was the right period of limitation caloulated

V exkatayya. ]Qnder Act X IY  of 1859, and hence there was ap oversight in 
assuming that the time was three years as under the present law.

The 'Second appeal must, therefore, be dismissed with costs, 
but we make no order as to costs in the review.

APPELLATE CIVIL.

Before Mr, Jnstice Muttiisdnii Ayyar and Mr. Justice Brandt.

TIEUPATI AifD OTHERS (D efendakts) , A pp e lla n ts ,

aud
NAEASIMHA (P l a in t if f ), E espo n d ext .

Civil Procedure Cede, s. 43.

A  leased certain land to B. The lease expired in 1877. B continued to hold 
over and refused to f.ccept a fresh lease from A. A  sued B in 1882 for meano 
profits for three j'ears, but did not claim, possession of the I v d . The suit was 
dismissed on a preliminary point. A then sued B to recover possession of the 
land and mesne profits. It was argued that A ’ s claim to the land was barred by 
s. 43 of the Code of Civil Procedure, because he omitted to- claim the land in the 
former suit for mesne profits :

Edd  that the suit was not barred.

A p p e a l  from the decree of Yenkata Eangayyar, Acting Subor- 
' dinate Judge at Ellore, confirming the decree of M. Eamayya, 
District Munsif of Tanuku, in suit No. 139 of 1884.

Bhashyam Ayyangar for appellants.
Rama Mau for respondent.
The facts appear from the judgment of the Court (Muttusdmi 

Ayyar and Brandt, JJ.).
J u d g m e n t .— The land in dispute, which is in the appellants* 

jpossession, belongs to the respondent. " The appellants originally 
entered into possession under a lease which expired in 1877. They 
continued, however,'to hold over, and refused to accept a fresh lease 
from the respondent. In 1882 the landlord claimed mesne profits 
for three years, but did not claim possession of the land on vhe 
ground that the appellants were liable to be evicted. The District

bycond Appeal No. 90S of 1880,


