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APPELLATE CIVIL.

Before Mr. Justicc Muttusdmi Ayyar and Mr, Justice Brdndt. 

1887. YE1MKA.YYA (D e f e n d a n t , N o. 3), A p p e l l a n t ,
Dec. 6,

and

NAHASAMMA (Plaintiff), Eespondent.'*'

Civil Tfocedure Code, s. 13—Res judicata—Tssu-e decided informer suit, in which 
parties were rival defendants claiming under different titles.

B. sued L.N. and P.V. to recover certain property claimed under a nuncu
pative will of Ills father X . P/V. denied the will and alleged that the property 
■vras ancestral and had vested in him by survivorship. L.N. set up title to the pro
perty under a will in writing executed by N. and denied the title both of B. and of 
P.V. The question whether P.V. was divided or not from N. was tried. It was 
found that the will in writing waa valid, that P.7. was divided, and that B’a title 
was not proved. In a suit by L.N. againet P.V. to recover certain land granted to 
her by the will executed by N .:

Held that the question whether p.V. was divided from N. was res judicata under 
8. 13 of the Code of Civil Procedure by reason of the decision in the former ^uit, 
although in that suit P.V. and L.N. were both defendants.

A p p e a l  from, the decree of D. Ramasdmi Ayyangdr, Subordi
nate Judge at Oocanada, confirming the decree of A . F. Elliot, 
District M^insif of Cooanada, in suit No. 373 of 1883.

The facts of this case appear sufficiently, for the purpose of 
this report, from the judgment of the Court (Muttusdmi Ayyar 
and Brandt, JJ.).

Bhdshyam Ayyangdr for appellant.
Stihba Bau for respondent.
J u d g m e n t .— The respondent’s mother, Lakshmi Narasamma, 

the original plaintiff, instituted the present suit to recover certain 
property under a will left by her late father, Narasayya. The 
appellant, Venkayya, resisted her claim on the grounds that he 
was the undivided nephew of Narasayya and that the property in 
suit was ancestral property. The lower courts have found that 
the will set up by the respon.dent’s mother is true and that the 
contention that the appellant was undivided could not be set up 
in this suit, he being concluded by the decision in Original Suit 
No. 3U  of 1878.

Second Appeal No, 397 of 1886.



It is urged, in second appeal, that the appellant and the res- Veotasya 
pondent’s mother were only defendants in that suit and that the ĵ êasamma; 
adjudication on.the (jiuestion of division or non-division as between 
the then plaintiff and the present appellant was not material to the 
decision in that suit.

Original suit 314 of 1878 was brought by Bapanamma, another 
daughter of Narasayya, against the respondent’s mother, the pre
sent appellant, and others, to recover certain property on the 
ground that it had been orally devised to her by her father. Her 
claim was resisted both by the present appellant and by the respond
ent’s mother, the former alleging, inter alia, that the property then 
in suit was ancestral and that Narasayya was his undivided uncle ; 
and the latter that a written will had been left by her father and 
that the lands claimed in that suit had not been devised to the 
then plaintiff, that the nuncupative m il or oral testamentary 
disposition of property was untrue. She further pleaded generally 
that the present appellant was in no way entitled to the property.

It is clear that, although the appellant and the respondent’ s 
mother were co-defendants in the former suit, their contentions 
were hostile to one another, the daughters, on the one hand, 
claiming to take under their father’s* w ill; whilst the nephew, on 
the other hand, denied both the factum of the will and its validity 
on the grounds that there was a subsisting coparcenary and that the 
property was ancestral. The second issue recorded in the previous 
suit, namely, whether the appellant before us was divided from 
Narasayya was material to the joint contentions of the plain
tiff and the present "respondent’s mother. Our attention was also 
drawn to the fact that the respondent’s mother produced certain 
pattds standing in the name of her late father, which were relied 
on by 'the District Munsif in his judgment as some evidence of 
partition.

Upon these facts, we are of opinion that the Subordinate Judge 
was right in holding the appellant to be debarred from raising 
in the present suit the question of division or non-division and 
that the appellant is concluded by .the finding on that issue in 
the previous suit.

Two objections are urged in appeal against that decision by 
the appellant’ s pleader. The first is that, inasmuch as the- former 
.suit was dismissed and there was a finding that the oral will set 
up by the plaintiff in that suit was not true, the finding that
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V e n k atya  Venkayya was divided nephew was not necessary to the decision 
N a r a s a m m a . second objection is that, as the present appellant

und the respondent’s mother were only co-defendants, there was no 
trial as between them with reference to that issue.

As to the first objection, it is provided by s. 13 of the Civil 
Procedure Code that no court shall try . . . .  any issue in which the 
matter directly and substantially in issue has been directly and 
substantially in issue in a former suit between the same parties 
“  litigating under the same title.”

It was incumbent on the plaintiff in the former suit to show, 
before she could claim a decree, that there was an oral will, as 
alleged by her  ̂ that her father was divided from his brother 
and that there was no written will, or that the oral will prevailed 
against the written w ill; and we cannot say that the issue as to 
division or non-division was not material to the ground of claim in 
that suit, nor are we prepared to adopt the suggestion that it was 
not material to the decision actually recorded in that suit, for the 
Subordinate Judge based his decision in appeal on the grounds 
that the written will was proved, that the oral will was not 
proved, that division was proved, and that] the written will was 
valid, and that the property then in suit was not devised under it 
to the then plaintiff.

As to the second objection, it is not disputed that, although a 
plaintiff and a defendant may have been co-defendants in a former 
suit, a matter in dispute between them in a subsequent suit may 
have formed the subject of active controversy in the former suit so 
as to'preclude them from raising the same question in the subse
quent suit.

In, the case before us, the question whether the respondent’s 
mother’s father and the appellant were divided or undivided was 
a matter directly and substantially in issue in the former suit, 
regard being had to the title then litigated as between the appel
lant and the respondent’s mother, and it is also in evidence that 
the latter took an active part in making good her contention by 
producing in evidence documents which were used as evidence of 
partition.

W e are of opinion then that the'position of the respondent’s 
mother in the former suit, though formally defendant in that 
suit was not that of a party taking no active part in the contest* 
between the then plaintiff and the appellant before us.
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As to tlie contention that tlie finding in tlie former suit against Vbnkayya 
the truth and validity of the oral will was sufficient for the 
dismissal of that suit, there is nothing before us to show that the • 
claim was disallowed on that ground only. In Krishna BeJuoi 
Roy Y. Brojeswari Choivdmnoe{l)^ the Judicial Committee of the 
Privy Council observed that the adjudication on the question of 
adoption iji a previous suit concluded the party claiming to bo 
adopted'in a subsequent suit, although the decision in the former 
suit proceeded on the finding that a patni lease granted by the 
mother of the plaintiff was not in excess of her pow'ers as a widow, 
and although the determination that the adoption was true was 
not necessary to the dismissal of the claim, though it would 
certainly be material to the ground of claim. '

W e are, therefore, of opinion that this second appeal must i'ail, 
and ■\ve dismiss it with costs.

APPELLATE CIVIL.
Before Mr, Judicc Brandt and Mr. Justice Parker.

V E N K A T A C H A L A M  (P laintipj?), A ppellant,

and
V E N K A T A Y Y A  otiieus (D ei'es-dajs-ts),

IAi)ulation\Acl X IV  of 1859, s. I, 9, 10, 16.

Tlio periijd oi' limitutioii applicable) under Act X IV  of 1859'to suits upon wiittoa 
insituments v̂h.icl̂  could not have l)een rcgiatored imdor the law ia iorco at the 
time of oxecwtion of such instruments is sis yea,rs under cl. 16 of s. i  of the said 
A d .

A vpeal from the decree of W . F. Grahame, Acting Dii;;triot 
Judge of Ouddapah, confirming the decree of S. Dorasunii Ay- 
yangdr, District Munsif of Ouddapah, in suit No. 176 of 1884.

This appeal was reheat'd after an application for review oi’ 
judgment had been granted on 1st February 1886.

The Acting Advocate-Greneral (Mr. Sjjring Bran&on) and Bulaji 
lidu for appellant.

Mama Rdu for respondents. ' ,
The facts necessary, for the purpose of this report, appear from 

the judgments of the Court (Brandt and Parker, JJ.)*

1887. 
(Sept. 6, 13.

(1) L ili, 2 I.A., 2S3. Soooad Ap;?Oiu i'no. ‘*33 oi 188- ,̂


