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1875 being then due, is mentioned in the illustration as barred by
the section. On comparing s. 48 of Act X of 1877, as modified by
Act XTIV of 1§82, with s. 7 of Aet VIII of 1859, we find that fhe
words “which the plaintiff is entitled to make in respect of the
same cause of action ’’ have been substituted for the words * arising
out of the cause of action” We are, therefore, of opinion that the
words ““ eyery suit shall include the whole of the claim in respect of
the cause of action,” include not only the claim arising out of that
cause of action but also any other claim founded on the same cause
of action and enforcible at the date of the former suit. This view
is in accordance with the decision of the Judicial Committee
in Madan Mohan Lal v. Lala Sheo Sanker Sahai(l).

Our answer, therefore, to the reference is that no second suit
would lie for mesne profits, which had accrued due prior to the
date of the former suit and which the plaintiff was in a position
to have then claimed. The plaintiff will pay the defendant’s costs
of this refevence. A |
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Limitation Aet, 1877, seh. II, art. 80.

Suit on an unvegistered bond, whereby certain movable property in the debtor’s
possession was pledged as security for the repayment of principal and interest :

Held, that the suit way governed by art. 80, sch. IT, of the Indian Limitation
Act, 1877. .

Case stated, under 8. 617 of the Code of Civil Procedure, by
P. Ram Réu, Distriet Mansif of Kasergode, in small cause suit
No. 24 of 1887.

The material portion of the.Mansif’s judgment was as fol-
lows :— _ |

“The suit was for Rs. 17-2-6, principal and value of arrears
of intepest under a bond, being a hypothecation of tmovable
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property (namely cattle), executed by a Tiyan, named Fakira,

deceased, uncle and karnavan of the defendant. The hond is
dated 81st May 1882 and is for Re. 7. It simply pledges four
head of cattle described, without giving possession, and provides
that the sum shall be repaid in six months with 75 cocoanuts as
interest ; in default, interest is charged at the rate of 150 cocoa-
nuts per annum, and the whole made payable on demand; this
interest is alleged by plaintiff to have been paid np to 3lst May
1884. The defendant is sued as the legal representative of the
deceased obligor in possession of his property, including the hypo-
thecated cattle, and deoree is prayed for against him and on the
security of the cattle.” The bound is not registered.

« Defendant denied the plaintifP’s claim, ignored the bond, and
contended that the suit is barred by tho law of limitation. 1le
stated that no intevest was ever paid, that the obligor, Fukira, died
four years ago, and that his proporty has not come into defendant’s
possession. The exhibit A executed to plaintiff by defendant’s
uncle Fakira, on 31st May 1882, for Rs. 7 was filed for plaintiff,
and three witnesses were examined for plaintiff. The bond A wag
proved by the evidenco of two of the plaintifi’s witnosses—tho
writer and one of the attesting witnesses. The evidence, however,
as to the payment of interest given by two of the plaintifi’s
witnesses, who deposed to a payment of 75 cocoannts  botween two
and three years ago’ was vague and unsatisfactory, and had the
appearance of having been niorely got np with a view to take the
Gage out of the statute of limitation; accordingly I have rojected
it. Payment of interest being thus not proved, the quostion arises
as to the bar of limitation and as to tho article of the Limitation
Act XV of 1877, which should govern this case,

“If the peviod of limitation applicable to the case is the ordinary
limitation of three years, the suit is clearly barred, seoing that tho
six monthy time allowed in A for payment of the debt expived
at the end of November 1882 and the suit was not instituted till
the 18th February 1887 ; hut it is contended for plaintiff that A
is not a mere bond but a hypothecation of movable property, and
that neither suoh hypothecation nor a suit for vecovery of money
charged on movable property is contemplated in any of the articles

of schedule II of the Limitation Act proseribing o period of threo

years; and it is, therefore, argued that, in {he absence of any
express provision, the article applicable to the case is No, 120,
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which prescribes a period of six years for cases not elsewhere pro-
vided for, |

¢“The defendant’s vakil argues, on the other hand, that $he
limitation applicable to the case is three years under art. 80, which
refers to a ‘suit on bill of exchange, promissory mnote, or bond
not herein expressly provided for,” if not under art. 115 (for

‘compensation for breach of contract, not in writing registered
and not specially provided for); and he submits that, even if the
suit were viewed as for specific performance of contract, or even
if the plaintiff were to sue for possession of the specific movable
property hypothecated, the case would be governed by three years’
limitation (arts. 113 and 49). Another article referred to by him,
viz., No. 65, I pass over as inapplicable to the present case.

“ In support of the argument for plaintiff that neither art. 80
nor 115 is intended to be applicable to a suit on a hypothecation
bond, the following analogy is suggested, viz., while a suit against
a mortgagee to redeem or recover possession of immovable property
mortgaged has a period of sixty years (art. 148), a similar suit
for movable property has thirty years (art. 145), and as a suit for
money charged npon immovable property is governed by a limita-
tion of twelve years (art. 132)—vide Aba v. Nanu(l)—it is sub~
mitted that it is not unreasonable to suppose that a suit for money
charged upon movable property must be governed by a limitation
of six years as in art. 120, and not merely three years. It is
further submitted that, when even a hypothecatee of immovable
property after the passing of the Transfer of Property Act, 1882,
can sue for foreclosure or sale at any time within sixty years under
art. 147 (see Aliba v. Nanu), a hypothecatee of personal pro-
perty may fairly be supposed to have a longer period than the
ordinary limitation of three years, but the above position of the
Liypothecatee of immovable property is the outcome of the Transfer

of Property Act, with which the cases of movable pr Operty have

nothing fo do.

“ The question for decision, then, is whether the hmltatlon
applicable to this suit is three gears or six years, or, in other
words, whether a suit for money due on a gimple pledge, without

possession of movable property, falls under art., 120 or under
art. 115 or 80.

(1) I-IJ-R-, 9 M.ﬂd., 2181
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“I am of opinion that the limitation applicable is three years
either under art. 80 or under art. 115; but, as the parties have
applied for the reference of the quostion for the decision of the
High Court, and, as, under the circumstances stated, I have doubts
whether such a suit may not fall under art. 120, there being no
decided case in- point, I rospeotfully refer the above question,
and, contingent upon tho decision of tho I-Iigh Court, I direct that
the suit be dismissed as time-barred.”

Gopdl Réu for plaintiff.

Defendant did not appear.

The Court (Muttusdmi Ayyar and Parkor, JJ.) delivered the
following

JupcmeNT.—The bond, which is the subjoet of this suit, ereated
an obligation to pay a debt on the security of certain movablo
property, which the debtor retained in his possession. Lhe quostion
referred for our opinion is whether art. 80 or 120 of the sch. IT
of the Limitation Act, 1877, applics to the suit, and whether
the period of limitation preseribed for it is three or six years.
There can be no doubt that a suit to recover the debt due under
the bond is governed by art. 80. The power to bring the
movable property to sale is an incidont in the nature of an acoes-
sory to the right to recover the deht, and, if that right hecomes
incapable of being enforcod owing to the lapse of three years, the
power to sell the sceurity must likewiso cease to ho eapablo of being
exercised. In the absence of a special provision applicable to a
sult brought to enforco the sale of the seeurity, wo must hold that
the period of limitation is threo yoars and that the suit is governed
by art. 80.

The question referred to us will be answored accordingly.




