
1875 being tlien due, is mentioned in tke illustration as 'barred by Venkoba

the section. On comparing s. 43 of Act X  of 1877, as modified by Subb̂anka.
Act X IV  of 1§82, with s. 7 of Act V III  of 1859, we find that J:he
words “  which the plaintiff is entitled to make in respect of the
same cause of action ”  have been substituted for the words “  arising
out of the cause of action,’ W e sue, therefore, of opinion that the
words “  every suit shall include the whole of the claim in respect of
the cause of action,”  include not only the claim arising out of that
cause of action but also any other claim founded on the same cause
of action and enforcible at the date of the former suit. This view
is in accordance with the decision of the Judicial Committee
in Madcm Mohan Lai v, Lala 8heo Banker 8ahai{l).

Our answer, therefore, to the reference is that no second sxdt 
would lie for mesne profits, which had accrued due prior to the 
date of the former suit and which the plaintiff was in a position 
to have then claimed. The plaintiff will pay the defendant's costs 
of this reference.
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APPELLATE CIYIL.

Before Mr. Justice MuUusdmi Ayyar and Mr. Justice Parker.

VITLA K A M T I  (P l a in t if f ), 1887.
 ̂ Sept. 2.

and ------------
KALEKARA ( D e f e it d a n t ) .*

Limitation Act, 1877, sch. II , art. 80-

Suit on an. iim'egisfcerod bond, 'wh.ore'by certain movable property in th.e debtor’ s 
possession waa pledged as security for tHo repayment of principal and interest: 

Held, that tbo suit waa governed by art. SO, scL., II , of the Indian Limitation 
Act, 1877.

Case  stated, under s. 617 of the Code of Civil Procedure, by 
P. Ram R4uj District Jjiinsif of Kasergode, in small Cause suit 
No. 24 of 1887.

The material portion of the^M-dnsifs judgment was as fol­
lows :—

“  The suit was for Rs. 17-2-6, principal and value of arrears 
of interest under a bond  ̂ being a hypothecation of movable

(1) 12 CaL, 483.  ̂Eefei-red Case No. 7 of 1887.
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ViTLA Kamti I)roperty (namely cattle), executod by a Tiyaii, named Fakira,
Kalekaiu cleceased; uncle and karnayan of the defendant. The bond is 

dated 31st May 1882 and is for Bs. 7. It simply pledges four 
head of cattle described, without giving possession  ̂ and provides 
that the sum shall be repaid iu six montJis with 75 eoeoannts as 
interest; in default, interest is charged at the rate of 150 cocoa- 
rnits per annum, a,nd the whole made payable on demand; this 
interest is alleged by plaintiif to have been paid rip to Slat May 
1884. The defendant is sued as the legal representative of the 
deceased obligor in possession of his property, including the hypo- 
theeated cattle, and decree is prayed for against him and ‘ on the 
secmity of the cattle/ The bond is not rogistered.

“  Defendant denied the plaintiif’s claim, ignored the bond, and 
contended that the suit is barred by the law of limitation. l ie  
stated that no interest was ever paid, that the obligor, Fakira, died 
four years ago, and that his property has not come into defendant’ s 
possession. The exhibit A  executed to plaintiff by defendant’s 
uncle 'Fakira, on 31sfc May 1882, for Us. 7 was filed for plaintiif, 
and three witnesses were examined for plaintiif. The bond A  was 
proved by the evidence of two of the plaintiff’s witnosses—tho 
writer and one of the attesting "witnesses. The evidence, however, 
as to the payment of interest given by two of the plaintiff’s 
witnesses, who deposed to a payment o f '75 cocoanuts ‘ betweentwo 
and three years ago ’ was vague and unsatisfactory, and had the 
appearance of having been merely got up with a view to take tho 
case out of the statute of limitation; accordingly I have rejected 
it. Payment of interest being thus not proved, tho cpiestion arises 
as to the bar of limitation and as to tho article of tho Limitation 
Act X Y  of 1877, which should govern tins case,

“ If the period of limitation applicable to the case is the ordinary 
limitation of three years, the suit is clearly barred, seeing that tho 
six months’ time allowed in A for payment of tlio debt oxj)irod 
at the end of November 1882 and tho suit was not instituted till 
the 18th February 1887 ; but it is contended for plaintiff tliat A 
is not a mere bond but a hypothecation of movable property, and 
that neither such hypothecation nor a suit for recovery of money 
charged on movable property is contemplated in any of tho articles 
of schedule I I  of the Limitation Act prescribing a period of threo 
years; and it is, therefore, argued that, in tho absence of any 
express provision, the article applicable to the case is No, 120,

154 THE INDIAN LAW EEPOETS. [VOL. XI.



VOL. XI.] MADEA8 SERIES. 155
»

■which prescribes a period of six years for oases not elsewhere pro- Vitl.v Kamtx

vicled for .' Kaw.Iaka.
“  The defendant’s vakil argues, on the other hand, that the 

limitation applicable to the case is three years under art, 80, which 
refers to a ‘ suit on bill of exohangoj promissory note, or bond 
not herein expressly provided for,’ if not under art, 135 (for 
compensation for breach of contract, not in wiiting registered 
and n6t specially provided for); and he submits that, even if the 
suit were viewed as for specific performance of contract, or even 
if the plaintiff were to sue for possession of the specific movable 
property hypothecatedj, the case would be governed by three years’ 
limitation (arts. 113 and 49). Another article referred to by him, 
viz., No. 65, 1 pass over as inapplicable to the present case.

“  In support of the argument for plaintiff that neither art. 80 
nor 115 is intended to be applicable to a suit on a hypothecation 
bond, the. following analogy is suggested, viz., while a suit against 
a mortgagee to redeem or recover possession of immovable property 
mortgaged has a period of sixty years (art. 148), a similar suit 
for movable property has thirty years (art. 145), and as a suit for 
money charged upon immovable property is governed by a limita­
tion of twelve years (art. 132)—vide Alida v. JVaim(l)— it is sub­
mitted that it is not .unreasonable to suppose that a suit for money 
charged upon movable property must be governed by a limitation 
of six years as in art. 120, and not merely three yeai’S. It* is 
further submitted that, when even a hypothecatee of immovable 
property after the passing of the Transfer of Property Act, 1882, 
can sue for foreclosure or sale at any time within sixty years under 
art. 147 (see Aliba v. JVanu), a hypothecatee of personal pro­
perty may fairly be supposed to have a longer period than the 
ordinary limitation of three years, but the above position of the 
hypothecatee of immovable property is the outcome of the Transfer 
of Property Act, with which the cases of movable property have 
nothing fb do.

“  The question for decision, then, is whether the limitation 
applicable to this suit is three ^ears or six years, or, in other 
words, whether a suit for money due on a simple pledge, without 
possession of movable property, falls under art. 220 or under 
art. 115 or 80.

(1) I.L.E., 9 Mad., 218,



ViTiA Kamti I am of opinion tbat the limitation applicable is throe years 
Kalbkara under art. 80 or raider art. .115; but, as tlxo parties have

applied for the reference of the question for tlie decision of the 
High Court, and  ̂as, under the circumstauo(js stated, I  have doubts 
whether such a suit may not fall imder art. 120, there being no 
decided case in ■ point, I  roapectfully refer the above question^ 
and, contingent upon tho decision of the High Courts I  direct that 
the suit be dismissed as time-barred.”

GojmI EdII for plaintiff.
Defendant did not appear.
The Court (Muttusdmi Ayyar and Parker, JJ.) delivorod the 

following
J u d g m e n t .— The bond, which is the subject of this suit, created 

an obligation to pay a debt on tho security of ccrtain movable 
property, which the debtor retained in liis possession. The question 
referred for our opinion is whether art. 80 or 120 of the sch. I I  
of the Limitation Act, 1877, applies to tho suit, and whether 
the period of limitation proscribed for it is throe or siy years. 
There can be no doubt that a suit to recover the debt duo under 
the bond is governed by art. 80. Tho powor to bring tho 
movable property to sale is an incident in the nature of an ucoes- 
sory to the right to recover tho debt  ̂ and, if that right becomes 
incapable of being enforced owing to tlie lapse of three years, tlio 
power to sell the security must likewise cease to bo capable of being 
exercised. In the abscnco of a special provision applicable to a 
siiit brought to enforce tho sale of tho security, wo must liold that 
the period of limitation is throe years and that the suit is governed 
by art. 80.

The question referred to us will be answered accordingly.
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