88 THE INDIAN LAW REPORTS. [VOL. XL.-

APPELLATE CIVI1L.
Before M. Justice Muttusdmi Ayyar and My, Justice Brandl,

1887. VENKATASAMI anp avoruer (Derswpants Nos. 2 & 3), APPELLANTS,
July 25, ud ,
ano

SUBRAMANYA (Prawyrtrr), RrspoNpENT.*

Transfer of Droperty Act—Act IV of 1882, ss. 1, 67, 8689~ Usufructuary
mortgage, dated 20th April 1882, sued on in 1884~—Fori of deeree,

In a suit filod in 1884 on a usufructuary mortgago, dated 20th April 1882, a
decreo was passed for tho payment of the mortgage money, ox in defuult for the
sale of the mortgage property :

Held, (semble under the Transfor of Property Act) that the decrec for salo was
the right decree.

Arrrar against the decree of Mr., Justice Handley, a Judgoe of
this High Court, in Civil Suit No. 293 of 1884,

This was a suit on a usufructuary mortgage, dated the 20th
April 1882. The mortgagoe deed was admitted by the contending
defendants who, however, arguod, infer alia, that the plaintiff could
not “obtain a decree for foreclosure or sale,” as to which Handley,
J., observed, “ even if that would be so undor the Transfer of Pro-
perty Act, which I doubt, the Act does not apply to this case for
the mortgage sued on is dated before it came into force.” The
learned Judge held that tho plaintiff’s case was established, and
passed a decree for the sum claimed, and in default of payment in
six months, for the sale of the mortgage property as prayed in the
plaint,

The defendants preforred this appeal on the ground (among
others) that the Transter of Property Act was applicablo and in
any case the plaintiff as usufructuary mortgage was not entitled
to sue for foreclosure or sale. -

Mr. Subramanywin and dppadorai Mudaliar for appellants,

Anandackdrln and Viseanadla dyyar for vespondent,

The arguments adduced on this appeal appear sufficiently for
the purpose of this veport from the judgment of the Court
(Mutbusémi Ayyar and Drandt, JJ.). Their Lordships after
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discussing the evidence and expressing an opinion upon it in Veygarstu
accordance with that of Handley, J., proceed as follows :— TR AN AL

JupaMENT.—Then comes the question whether the decree
under appeal is open to objection in so far as it orders a sale of
the property under mortgage in default of payment in six months.

- It is urged that such direction is bad in law under clause (a)
~ of 5. 67 of the Transfer of Property Act—Act IV of 1882—
which pro¥ides that nothing therein contained ¢ shall be deemed
to authorize a simple mortgagee as such to institute a suit for
foreclosure, or an usufructuary mortgagee as such to institute a
puit for foreclosure or sale, or a mortgagee by conditional sale as
such to institute a suit for sale.”

‘What is the precise effect of the limitations contained in
the foregoing clause ?

The suggestion that no decree either for foreclosure or sale can
be lawfully made in a snit based on a usufructuary mortgage is
on the face of it absurd. The intention is to indicate the specifie
remedy which, in the absence of an express contract, is available in
regard to each of the transactions defined by s. 68, viz., simple
mortgage, mortgage by way of conditional sale, usufructusry
mortgage, and English mortgage..

Seetion 67 provides, first, that a simple mortgagee is not at
liberty to sue for foreclosure, and implies thereby that he can
“only ask for sale, for the contract as defined in s. 88, clause (b),
provides only for sale, and discloses no intention that the property
should in any event vest absolutely in the mortgagee or that the
mortgagor should be divested of the estate otherwise than under a
sale. - Similarly, a mortgagee by conditional sale is not entitled,
in the absence of an express contract, to institute a suit for sale,
for the contract provides for the mortgage ripening into a gale in
default of payment, and implies an intention on the part of the
mortgagee to take the mortgaged property in satisfaction of the
debt when that event kas happened. His remedy is accordingly
confined to a suit for foreclosure. Section 88, paragraph 2, excepts
a mortgage by way of conditionsl sale from the class of cases in
which the Court may pass a decree for sale in a suit for foreclosure.
An usufructuary mortgagee as defined by s. 88, clause (d), may
retain possession of the mortgaged property until his debt is
repaid, and may appropriate the rents and profits aceruing
from the property, either in lieu of interest or in payment of the
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Vexxarasu Prineipal or partly in lien of interost and partly in payment of
~Ez§wn.&t.wm. prineipal.

Whether the mortgagee is at liberty to claim foreclosure as of
right will depend upon the terms of the particulur contract, but
the contract as deflned by the Act does not imply an intention
that the mortgagee may at his option insist upon eithor remedy
as in the case of an Iinglish mortgage. Seetion 67, clause (a),
provides that the usufructuary mortgagee is not entitled as such,
in the absence of an express contract to the contrary, to institute
a suit for foreclosure or sale. It implies that ho can suo only for
the one or for the othor, and not for the one or the other in the
alternative. That this is tho true construetion is clear from
88, 86—89, the language of which and, in particalar, the words
in 8. 86, “shall transfor the property to the defendant: and
shall, if necessary, put the defendant inte possession of the pro-
perty,” include usufructuary mortgages among transactions upon
which the mortgagee may institule a suit for foreclosure or a
suit for sale.

It is important to bear in mind the distinction that exists
between the power of the Court to decree a sale in a suit for fore.
closure, and the right of the usufructuary mortgagee as founded
on the contract. The second paragraph of s. 88 deals with
such power and is taken from 44 and 45 Viet. ¢. 41, s, 25. It
was a power constantly exercised by Courts of Lquity in Eng-
land, and it may be that it is inserted in this Act with reference
te a notion which was commonly held in this country, that a
mortgage was intended to be only a security and to be always
releemable,  In exercising this power the Court i authorized to
impose such terms as it thinks fit to prevent injustico or unfair-
ness to the mortgagee.

The nsufractuary mortgage, which is the subject of the present
suit, was not in the nature of a mortgage by way of conditional
sale. The decree for sale was tho only oni which the plaintiff wag
cutitled to claim and the Court was at liberty to make.,  'We must
overruls the objection tauken in appeal to the form in which the
decree has been made, and dismiss the appeal with costs,




