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APPELLATE CIVIL.

Before My. Justice Keynan and Mr. Justice Brandt,
THIAGARAJA sxp ormrrs (DEFENDANTS), APPELLANTS,

and

GIYANA SAMBANDHA PANDARA SANNADHI
(PraINTIFF), RESPONDENT.*

Right of otcupaney— Permanent cultsvator—Paracudi— Burden of proof—Formn of suit.

The defendants’ ancestors or predecessors in title were the cultivating tenants of
the lands of a certain templo from a date not later than 1827, in which year they
wore 8o described in the paimfish accounts. In 1830, they exccuted a muchalks to
the Collector, who then managed the templo, whereby they agreed among other
things to pay certain dues. Thoy were described in the muchalks as paracudis. Tn
1857, the plaintifi’s predecessors took over the management of the temple from, and
exocuted a muchalkd to, the Collector, whereby he agreed among other things not to
ejoct the raiyats as long as they paid kist. In 1882, the dues (which were payable
separately,) having fallen into arrear, the manager of the templo sucd to eject the
defendants : .

Heid, (1) that the suit was not bad for misjoinder ;
(2) that the burden of proving the permanont character of the tenure seb
up by the defendants lay on them ;

(3) that there was nothing %o shotv that the defendants were more than
tennnts from year to year. Chookaelinge Pillui v. Vythealinga Pundara Sunnady,
6 M.H.C.B., 164, and Krishnasdms v. Varadardjé, 1 L.L.R., 5 Mad., 346, discussed
and distinguished.

ArprALs against the decrees of R. Vasudeva Réu, Subordinate
Judge of Negapatam, in Original Suits Nos. 106 and 107 of 1880.

These were suits by the plaintiff as sole Adhinam trustes of s
mattam to which a certain temple was attached to eject the defend-
ants from lands in the village of Sandaputtur belonging to the
temple and to recover arrears of reut, &e. The defendants or their
ancestors had been in possession of the lands in question at all
events since 1827, in which year they were described as cultivating
raiyats in the paiméish acgounts. In 1830, they had. executed a
muchalk$ for-the lands to the (Gtovernment, whose rights under it
were subsequently transferred to the plaintiff’s predecessor.

In the muchalké, the executants, therein described as paracudis,
agreed to cultivate the lands, no term being fixed for their holding:
they further agreed to pay certain sums as kist and swamibhogam,
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and it was prowided that attachment was to bo mado if the
payments fell into arrcar. In 1857, tho plaintifi’s predecessor
took over the management of the temple from the Collector and
exequted to bim a muchalkd, to which neither the defondants nox
their ancestors wero parties, agreeing among other things not to
eject the raiyats as long as thoy paid kist, &e.  In 1882, the pay-
ment having fallen into arrear, the plaintill brought these suits.

The Subordinate Judge of North Tanjore decveed for the
plaintiff and the defondants preforred this appeal. 4

My, Shew for appollants,

* Rédmd Rin for respotdent.

The arguments adduced on this appeal appear sulliciontly for
tho purposo of this report from the judgments of tho Court
(I{ernan and Brandt, JJ.). '

Kurwan, J~The principal question ig, ave the appellants
(tenants of the village of Sandaputtur) entitled to a right of per-
manent oceupancy ? “

The ancestors of the defondants and after them the defendants
have been in posso%mn as cultivating raiyats sinee, at all evonts,
1827—see paiméish account, 18th May 1827. In J"mlmry 1830,
a muchalkd (exhibit A) was oxecuted by the tenants of the v:t]»
lage, ancestors of the defondants, agrecing to eultivate the lands,
and to pay the rents ag therein reserved to the Collector en behalf
of the temple. _

In that muchalkd no term is fixed for tenure, and the persons
aignmg the muchalki are thercin called paracadis.  Primd fucie,
“paracudis ” are cultivators without ocenpancy rights —seo tho
description given in Krishnasdmi v. Varadardji(1).

By exhibit A, the parties signing agree to cultivate the wet
and dry lands from fasli 1830 as per paimdish fasli 1820, The
lands and the rates .ave specified and the period of payment aud
the whole kist and swamibhogam. It isprovided “ as we have thus
agreed to pay, we will, as long as tho lnnds are in our possossion,
pay the said instalnients of kist and swamibhogam.” 1t iy provided
that attachment is to he made if arrears accrne.  Provision iy
made for higher rates on cultivatibn of betel, &e., and for paymont
of teerva on cultivated waste and for paymoent of swatanirams
to village servants and for sending men daily and fortnightly tu

(1) LT.R., § Mud., 345.
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festivals to carry articles, and that Governmenf shonld remit on
account of drought or flood. ‘

There is nothing in that muchalk4 to lead to the conclusion
that the cultivators were more than tenants from year to year.

In the year 1857, the Glovernment delivered over to the pre-
decessze of the plaintiff all the rights to the temple and temple
lands, including of course the rights under the muchalkd (exhibit
A). Op the 7th December 1857, a muchalké was executed by
plaintiff’s predecessor to the Collector. In it there is a special
clause that the plaintiff’s predecessor should not eject any of the
raiyats so long as they paid the kist properly payable by them.
The plaintiffs or those whom they represent were not parties to
the muchalkd of 1857, and can derive no benefit from it. They
could not enforce that clause.

In Chockalinga Pillaiv. Vythealinge Pundara Swnrady(l) and
in Irishnasdni v. Varadard)d(2), the muchalkd to the Collector
contained similar clauses;yet in each case it was not considered
that such clause did not operate to give the vight of permanent
oceupancy.

The defendants’ ancestors and the defendants themselves have
paid swamibhogam to the temple and kist to Grovernment from 1827,

During that period there was no large or substantial amount
spent on reclamation ; although it was so alleged, the evidence was
insufficient to prove the allegation. No act is found to have been
done in respect of the lands which would show a consciousness by
the cultivators that they occupied on more than the ordinary terms
of tenancy from fashi to fasli. - The sale in 1880 by defendants
Nos. 11 and 18 were after former suit commenced.

The tenants were bound to do service for the temple by
assisting at the car procession to drag the car. But this obliga-
tion was part of their rent services.

If the cultivators werve ejected by the plaintiff, they need not
give their future service. °

It is contended that long possession ig evidence of right of
occupancy. But when the right gf possession or right to continue
in possession is proved, as in this case, to have arisen under a
written instrument which does not provide for right of permanent
occupancy, then the right to possession must primd facie follow

{1) 6 M.H.O,R., 168, (2) LL.R., 5 Mad., 345.
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tho terms of the instrument in the abgence of any subsequoent
agreement.

It the defendants rely on o right of occupaney created aftew
that instrument, then it lies on them to prove the grant, oral or
written, of “such right, or eircumstances from which such grant
could be legally presumed. There is no such grant eithee-alleged
to have been made, nor are ther any eireumstances proved from
which such a grant or vight of ocoupancy could he presumed.

Whenever o tenant or valyat gets possession of land for one
year and continues in possession ab the expiration of that year, he
is pranui jicie held to so vontinue on the terms of his lewso.  There-
fore the defendants must all be held {o have continued by thoeiv
ancestors or by themselves to hold each suceceding year on the
terms of the muchalkd of 1826, The resalt is that each of tho
cultivators 1s only tenant from year to year.

Rvishuasdmi v. Varadurdgd(l) is in ity eivenmstances differont
from this. Tn that ease there was no muchalkd proved as here.
There was an order pagsed by the Collector to allow the particulay
puracudi into possession to cultivate, Iero the muchalkd of 1826
is clearly only from year to year at the outside.

In that case defendant No. ot and all the other defendants wore
members of one family. The plaintiff in that suit had previcusly
brought o suit against defendant No. 4 to ejoct him, and it was
devided in that suit that defendant No. 4 was enlitled to o porma-

nent rioht of occupation.  As reeards defendant No. 4, therefore
g 1 4 : s

fae plaintift’s right was at an end, being res judicatu.

As regaxds the other defendants, it was held that the adjudi-
cation in the former suit, in which their relation succeeded in rog-
pect of & xight claimed by them, and tho fact that there was no
muchalkd prodnced, and the deed of transfer by the Collector to
the plaintiff (in ferms the same as the transfer in this case) and
long possession paying vent, were circumstances which creafed
such evidence of right of ocecupancy as 10 throw on the plaintifl the
onus of proving that such defendants, other than defendant No. 4,
were not entitled to sueh oecupancy right.

T think that the dofendants are not entitled to the occupancy
right which they claim ; and, inasmuch as due notice to quit was
given, the plaintiff iy entitled to maintain the ejectment.

By R A e s it e 1y i e U e e+ W iy ammoe | -

(1) T.I.R,, 5 Mad,, 545,
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The tenants of property held under a Mutt are not entitled to Tursninas
the protection of the Rent Act, asthe plaintiff is not a land-holder ¥
within the meaning of the Act, and the defendants, however willing Sanpasnia

they may be to pay an iuoreased rent, cannot have such rent fixed EKS\DA\;)Y:I
under the Rent Act.

Theve has been no misjoinder of defendants, as they all derived
jointly under the muchalké of 1830 under which the kist and
swamibhogam were reserved in fixed rates at total amounts
specified.

For convenience sake each head of a family holding separate
part of the demised land has had the kist and swamibhogam
fixed and the amount has been paid separately by him. The
tenants arranged the holding amongst themselves and there was not
a separate demise of each particular lot to the separate holder.

Defendants Nos. 11, 18, 19 and 21 sold their holdings to
defendants Nos. 98 and 99 respectively and should not have been
made parties to this suit. As regards them, this suit should, I
think, be dismissed. Amnd inasmuch as the plaintiff insisted on
retaining them as defendants after their written statements alleged

-that they parted with their interest, I think the plaintiff should pay
their costs.

As regards the rent due, we are not able fo say that the plaintiff
satisfactorily proved how much rent is due. The books of the
temple and accounts have not been gent up. Moreover, we think
that when the plaintiff has for so long a period received swami-
bhogam from the several teriants separately, an account should pe
taken by the Subordinate Judge of the sum due by each tenant and
that the decree should be modified by direeting each tenant to pay
the rent due by him.

Defendant No. 20 died hefove this suit was filed.  He is named
a defendant i exror. |

- The defendants, except Nos, 11, 18, 19, 20 and 21, should pay
the costs of this appeal.

No. 107 of 1882. This is a suit similar in ifs facts and
circumstances to suit No. 106 to eject the tenants of the village
of Keclavelu, and thercfore the judo‘ment in No. 106 applies
of this suit.

The 36th and 37th dcfend‘mf% sold part of their lands fo
the 87th defendant and the vest of their holding to Nadaraja
Padayachi before this suit was filed, and were not then in pogs
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session of the lands. This suit is to be dismissed as against the
36th and 87th defendants with costs.

The defendants in this Court, except tho 36th and 87th defend.-
ants, are to pay the plaintiff’s costs of this appeal. -

Braxor, J.—~The plaintiff, as sole Adhinam trustee of the
temple of Vythinatha Swami at Vathur in Sheali taluk, has
brought the two suits, out of which these appeals have arisen to
eject the defendants, who are cultivating raiyats from the Jands of
two villages, which admittedly belong to the temple ; and to recover
arrears of swamibhogam alleged to be due to the temple. The first
suit (No. 106) relates to thelands of the village of Sandaputtur
and the second suit (No- 107) rclates to the lands of Icelavelu.

The defendants pleaded in the first place that the suit in cach
case was bad for misjoinder of many defendants, each of whom
paid his swamibhogam scparately, and who ought to have been
separately sued.

In the first suit (No. 106), defendant No. 11 alleged that he had
sold hig interest to ome Marimuttu Padayachi, and defendants
Nos. 18,19 and 21 stated that they had sold their interest to Mun-
naru Padayachi. Defendant No. 20 is said to have died. In the
second suit (No. 107), defendants Nds. 36 and 37 stated that they
had sold their interest to- Nadaraja Padayachi and to Sornam. In
each of these cases the vendees were joined ag defendants to this
suit, One Chinnasawmi Naik was also added as defendant to the
second suit. Defendants Nos. 38 and 54 are dead and the suit
was withdrawn as against some others. The defendants chiefly
insisted that they had a permancnt right of occupancy; that they
had been in possession of the lands for a very long time and had
improved them at a great expense; and they were not lable {o be
ejected. They further stated that very little of the swamibhogam
was in arrears, and that when it was tendered, the plaintiff refused
to receive it.

The judgment of the Subordinate Jullge was substantially {he
same in both suits, In each case he found that the suit was not
bad for misjoinder, because all the defendants claimed wnder one
or two persons in cach case, who had exceuted a muchalkd in
January 1830 consenting to hold the lands upon certain terms
The Subordinate Judge decided that the defendants had made no
substantial improvements, and had no permanent right of ocou-
pancy, but were tenants from year to year, Ile therefore decrecd
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that the defendants should e ejected from the lands in question Tuiacanass
in each swit; that the plaintiff should be placed in possession, with Gryasa
mesne profits, and arrears of rent, and costs of the suit, and that Sﬁﬁ’gfﬁf‘*
such mesne profits, arrears of rent, and costs to be paid by all the Savvaou
defendants in the first suit, and by certain specified defendants in
the second suit.
The objection of misjoinder, though mentioned at the hearing,
was not ote of the original grounds of appeal. It is sufficient to
say that, as all the defendants in each case claim by inheritance
or by purchase or otherwise under one and the same person, or
under one of two persons who executed the muchalkd in each
case in January 1830, the plaintiff had a common -cause of
action against the defendants in each case and was not obliged
to sue them separately. Hence the objection of misjoinder on
the ground of separate payment of swamibhogam by the several
defendants cannot be allowed.
The prineipal question raised by these appeals is, whether
the defendants had a right of permanent-occupancy, or whether
they were merely tenants from year to year?
Defendants rely very much on their possession of the lands by
themselves, or by those under whkom they claim from the st of
January 1830, if not from a still earlier date. DBut mere length
of tenure for any period will not give a right of permanent occu-
pancy to a raiyat, who has been let in as a tenant from year to year.
Sir Colley Scotland in Chockalinge Pillai v. Vythealinge Pundare
Sunnady(l) admitted that the decision in Venkataramanier =.
Ananda Chetty(2) had gone too far in laying down too broadly a
pattadar’s right of occupation, and it was admitted by Turner, C.J.,
in Krishnasdimi v. Varadardja(3) that the period of occupation,
which should confer upon the raiyat a permanent tenure, could
only be settled by legislation. In the case of Krishnasdmi v,
Varadardji(4) there were other circumstances, besides mere length
of tenure, which justifie® the Court in throwing the burden of
proof upon the plaintiff, and among other circumstances was a
decision of the Sudr Court in 1861 recognizing a permanent title
in defendant No. 4, to whom all the other defendants were related,
In the present case no such circumstanees are found, and it may

bsanan

2) 5 MLHLO.R., 120,

(1) 6 M.H.C.R., 171. )
'1) I;Li:[{” 5 1\1‘&6‘{!; 3425!

{
(3) LL.R., 5 Mad,, 357 |
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be observed thot no custom in the defondant’s favor hes eithoer
been alleged or proved.

The muchalks of the 1st January 1830 doos not tend to show
that the title of those who executed them was permanent. On the
contrary, there are some cxprossions which favor a contrary sup-
position; and if thero are expressions which indieato an intention
that the occupation should be for more than ono fasli, they ave
(as Sir Colley Secotland said of similar expressions in o mychalkd
in Chockalinga Pillal’s case)(1) indefinite as to any period of time
excopt that of tho fasli, and clearly therefore did not bind the will
of either party beyond the currency of each fasli while the tenancy
remained undetermined. The defondants say that their tonancy
was not eroated by this muchalkd, but that it existed before that
as a right of permanent occupancy. The defendants’ predecessors
in title may have been in possession before 1830, Dutif they
had a permanent right of occupancy, thoy would probably have
taken care to have that right expressly recognized in the muchalkéds
of 18380. At present the permanency of their title before 185
has not bheen proved.

In the muchalkd cxecuted in favor of Government by the
plaintiff’s predecessor on the 7ta Déecomber 1857, he promised to
rvespect the rights and privileges of the paracudis according to the
customs of the respective villages, and of the country; and that,
as long as they should pay the kist properly, he would not eject
them. DBut he did not thereby admit that thoe raiyats had any
permanent right in the soil, or that the swamibhogam was to he
the same for all ages. The passage in guestion amounts to little
more than an engagement to rospeet the zights of the raiyats,
whatever those rights might be. |

In the result it appears to me that the defeudants have nof
shewn that they lhad any higher fitle than that of coltivating
tenants from year to year. That being their tenuve, the plaintift
was at liberty (as deeided in Chockdlinga Pilhi’s case) () 1o
cnhance the rent and after due notice {o ¢ject the defendants at
the end of the fashi for non-payment. Notice has now been given,
nnd the decision of the Subordinale Judge as to the ejectment of
the defendants must be upheld.

I agree that the evidence as {o the alleged 11111)1"4)&(;111(;11{3 1§

PR R——— S ms e iem M e wn AL asemm e emee s
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unsatisfactory, and nothing can be allowed to the defendants on Tursganars
that account. ' qu;',m;.,

I agree that suit No. 106 as against the defendants Nog. 11 Sﬁff;:lﬁ”\"
and 18, and his son and brother, defendants Nos. 19 and 21, who Sayxabur
had sold their lands, should be dismissed with costs. I wonld
make the same order as to the defendants Nos. 86 and 37 in suit
No. 107,

I agreé also that the Subordinate Judge should be directed to
inquire how much is due from each of the defendants, and that
on receipt of his return the decree should direct each tenant to
pay the swamibhogam due by him.

The defendants, except those as to whom the suit has been
dismissed or withdrawn, or who have died, must pay all the

plaintiff’s costs.

APPELLATE CIVIL,

Before My, Justice Muttusdmi Ayyar and Mr. Justice Brandt.

SUPPU awp oruErs ( Derrypants Nos, 3 70 6), APPELLANTS, 1887.
{ . July 16.
t‘LnC N e e s e, gt e

GOVINDACHARYAR (Pramvrrr), RESPoNDENT.®

Civil Procedure Code, ss. 514, 621, 522—ward, appedl agninst decree in terms of —
Latension of time for presenting wward—Evidence.

Where a decroo purports to have been mado in terms of an award under s. 422
of the Code of Civil Procedure, an appeal les against it if there was no award in
fact or in law,

An order extending the time for the presentation of an award upon an applica-
tion presented within time is not bad in law by reason of its having heen made

after the expivy of the term which it purports to extend.
It is not a valid objection to an award that the arbitrators have not acted in strict

conformity with the rules of evidence.

Arrear against the orderof K. R. Krishna Menon, Subordinate
Judge of Tinnevelly.

Original Suit No. 62 of 1884, on the file of the Subordinate
Court at Tinnevelly, was at the instance of both pasties referred .
to arbitration. On the 10th October 1885, after the expiry of the
time fixed for making the award, an application for the extension

-

# Appeal Noj. 123 of 1886,



