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APPELLATE CIVIL—FULL BENCH.

Before Sir Arthwr J. . Collins, K1., Chicf Justice, Mr. Justice
Kernan, My. Justice Muttusémi Ayyar, Mr. Justice Brandt,
and Mr. Justice Parker.

Mi’NAKSHI A¥D ANOTHER {DEFENDANTS), APPELLANTS,
l and

RAMANADA (PLAINTIFE'S REPRESENTATIVE), RESPONDENT.®

Hindii Law—A4 loption—Daltska Mimdnsd, s. I, slokas 16-20—Dattake Chandrikd,
8. II, sloka T—Yd avallya, chap. {I, verse 128—2litdkshord, chap. I, . XI, para-
graph 1—Smr.ti Chandrika, 152,

1t is a genstal rule of Hindd Taw that there can be no valid adoption unless &
legal marriagg is possible between the person for whom the adoption iz mads and
the mother of the hoy who is adepted, in her maiden state.

Srcovo appeal against the decree of J. Hope, District Judge of
Chingleput, in Appeal Suit No. 98 of 1879, reversing the decree of
the District Mdnsif of Trivellore, in Original Suit No. 677 of 1878,

This was a suit to set aside an adoption.

A widow acting under the authority of her deceased husband
adopted a boy with whose mother he could not have contracted a
legal marriags.

The father of the deceased man brought this suit against the
widow and the adoptive son to have the adoption set aside as
invalid, on the ground of aflinity between the natural mother and
the adoptive father. The District Mtnsif dismissed the suit on
the ground that the adoption contravened no rule of Hindt Law,
but his déeree was reversed on appeal by the Distriet Judge.

The defendants preferred this second appeal.

Mr. Shephard for appellants.

Bhdshyam Ayyangdr for respondent.

The second appenl came on for hearing before (Kernan and
Muttusémi Ayyar, JJ.), who made the following

Orpig :—Mr. Shephard maiptains that there has been a mis-
translation of soms of the important texts, and that the cases in
this Court adopting the general rule, viz., “ that a boy canunot be
leanlly adopted whose mother the adopter could not have married,”
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is not only not absolute but has no logal foundation. Wo refor
the decision of this appeal to a Full Benel.

The arguments adduced on this second appeal appear sufficiently
for the purpcpse of this repogt from the judgment of the Cout.

The Aecttng Advocate-General (Lon. J. II. Spring Branson),
Anandacharly and Rimasdmi dygangir for appellants.

Bhashyam Ayyangdr and Subba Riw for rospondent.

JupamuNt.—The suit, which is tho subject of this sceond
appeal, was brought by one Appa Sastei to sof asido an adoption,
Appa Sastri had two sons: Kachappn Sasiri was the elder and
Krishna Sastri was the younger. On the 19th Soptomber 1876,
Krishna Sastri died, leaving a widow named Minakshi Ammal ;
and Kachappa Sastri died in June 1877, leaving o minor son. In
August 1877 Minakshi Ammal adopted defendant No. 2, Chin-
nappien. It is admitted that his mother was a sagotra of ICrishna
Sastri and it is found by the Courts bolow that Krishna Sastyi
authorized his wifo to adopt, that.the plaintiff gave his sanction to
the adoption, and that defendant No. 2 was accordingly adopted
by defendant No. 1. The plaintifi’s case was that, ag no logal
marriage was possible between Krishna Sastri and tho mother of
defendant No. 2 in her maiden state, the adoption was invalid.
The District Ménsif held that the ¥ind Law contains no such
prohibition as is mentioned above and upheld the adoption; but,
on appeal, the Distriot Judgo sot aside the adoption on the ground
that the plaintiff’s contention was well founded, The dofondants
preferred this second appeal, and tho question referved to the
Il Bench is whother it is a rule of Ilindd Tiaw that there van be
no valid adoption unless a legal marriage is possible botweon the
person for whom the adoption is made and tho mother of the hoy
who is adopted, in her maiden state. It is conceded that among
Brahmans maxriage is prohibited between persons of tho same
gotram. In Caunake’s text cited in Dattaka Mimdns, sec. V, sloka,
36(1), and in Dattaka Chandrikd, sec. IT, sloka 7(2), it is stated that,
in order that one may be eligible for adoplion, one should beaxr
““the reflection of a son.” This }?hmse was interproted by hoth
commentators to denote the capasility to have heen begotton by
the adopter through appointment and so forth ; Dattaka Miménsa,
see. V; verse 16, and Dattaka Chandrikd, see. II, sloka 8, In
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(1) Stokes’ Iindd Law Books, p. 590, (2) I, p. 638,
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sloka 17, the author of the Dattaka Mimdnsé observes that the
brother, paternal and maternal uncles, the daughter’s son and

the sister’s son are excluded, and in sloka 18, he states that.

prohibited connegction is common to them all, and relterates the
proposition that prohibited connection exists whenever there is
urrftness to be begotten by the individual himself by appointment.
In the next paragraph he says that when the mutual relation
between 4, bride and a bridegroom bears analogy to that of
father dr mother, such marriage is a prohibited eonnection;
and in support of that proposition, he cites a passage from
Grihyaparisishta deseribing prohibited connection in the case of
marriage. That passage is as follows :—% The mufual relation
between a couple being analogous to the ome being the father
or mother of the other, connection is forbidden ; as for instance,
the daughter of the wife’s sister and the sister of the paternal
uncle’s wife.”” In sloka 20, the commentator states that, <in
‘“the same manner as in the above text of the Grihyaparisishta
¢ prohibited connection is excepted in the case of marriage, soin the
““case in question (one who, if begotten by the adopter, would
“have been the son of) a prohibited connection must be excepted, in
¢ other words, such person iso be adopted as with the mother of
¢ whom the adopter might have carnal knowledge.” The Sanskrit
words which are rendered carnal knowledge are “Patiyogam.”
The contention in support of this second appenl is that these
words are not corroctly tramslated and that the original Smriti
contain no allusion to the poss:tblh‘sy of a logal mzmmge or to
fitness to be begotten through appomtmen’c
Thevre is a learned criticism on this point in Mandlik’s transla-
tion of Y#jfavalkya, pages 478-486; and the arguments adduced
by the appellants’ pleader were similar to those to be found in
that book. The first contention is that the interpretation placed
by the commentators on the original Smritis is not warranted,
The words in those Smritis are “ Putra Sadrisa” and “ Putra
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Chéylvaham,” and their literal meaning is that the child taken

in adoption should be one that is like a son born, or that is the

reflection of such son. The authors of those Smritis, Caunaka

and Manu, did not explain in what respect there should be & like-~

noss or resemblance, and the commentators supplied the omission

by analogy. In doing so, they took as a guide the ancient Hindfi

Law which regulatod “niyoga ™ or the practice of begetting a child
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by appointment,,and considerad that the likeness or resemblance
consisted in “fitness to be begotten by self through niyoga.”
There is this justification for the analogy, viz., that the object
in permitting niyoga to the extent to which it was recogunized
by the ancient law, was to provide a substitute for the son of the
body and thereby to prevent the extinction of that spiritual berefit
which was believed to arise from the performance by a son of
funeral and annual obsequies. It cannot bz denied that niyoga,
howmuchsoever it was censured by Manu and others, prevailed in
former times and was recognized by ancient Hinda Law asa cause
of filiation, though it was considerably restricted. Of the twelve
descriptions of sons, Kshétraja was one and such a son ranked in
the ancient law above the given son. See Mitdkshara, chaps. I,
X1, paragraph 1(1) and Smriti Chandriké, chap. X, s. 4(2).

The suggestion made by the appellants’ pleader that we should
now see whether the commentator’s interpretation by analogy was
justifiable cannot be adopted. It should be remembered that in
several instances the commentaries themselves have become new
law-sources, owing to the adoption of the opinion expressed therein
by the people as part of the customary law. It is not possible to
say beforehand, except by reference.to actual usage, whether the
opinion of the commentator on any particular point is part of the
HindG Law as received by the people; and the only course open
to Courts of Justice is, as pointed out by Muttusami Ayyar, J.,
in the Sivaganga case— Muttu Vaduganddha Tévar v, Dora Singha
Tévar(3) to take the commentaries which are accepted gencrally as
authoritative as containing the law applicable to the parties, unless
they show by clear evidence that in some special matter the usage
of the people is not in accord with them.

Another argument is that in Dattaka Miméansa, see. II, sloka
20, there is mistranslation. Though "the correct translation is
as suggested by Mandlik, and though the Sanskrit words in the
original mean no doubt “with the mother with whom niyoga is
“ possible ” instead of ¢ with the mother of whom the adopter might
have had carnal knowledge,” we do not consider that the rule
as laid down by Sutherland(4)nas led to any substantial error.
According to the commentaries, the rule is that niyoga must be

Y

(1) Ntokes' Hindd Law Books, p. 410.
(2) Edition by Kristnasawmy Iyer, pp. 139-140. ) I.L.R., 3 Mad., 339,
(4; Sutherland’s Law of Adoption, p. 223 (Synop is .
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possible between the adoptive father and thg mother of the
child taken in adoption; but according to the inference drawn by
Sutherland, it is equivalent to saying that legal marriage must
be possible. Prohibited comnection ip the case of marriage has
reference to the relationship in which the eouple between Whom
nmeriage is proposed stand irrespective of marriage and when
the gitl selected for marriage is a maiden. But prohibited eon-
nection in the case of niyoga has reference to the relationship
between a married woman and the person who is appointed to
beget a child upon her. In comparing the law of prohibited con-
nection in the one case with that in the other, it is necessary to
bear in mind the theory that by marriage a woman passes into
her husband’s family, or, as the writers on Hindt Law say, her
gotram becomes that of her husband. It should also be remem-
bered that the rules of prohibited connection had a common object

in both cases, viz., the prevention of incest.

In the case of marriage, there are three prohibitions, viz.—

(i) The couple between whom marriage is proposed should

not be sapindas ; '

(ii) They should not be sagotras; and
(iii) There should be.no Viruddha Sambandha or contrary
relationship, that ig, such relationship as would vender
soxual connection between them incestuous.

«~aLhis contrary relationship is defined as consisting in the couple
being so “related to each other that by analogy the one is the
father or the mother of the other, as for instance, the daughter of
the wife's sister and the sister of the paternal uncle’s wife. Now
the rules as to the person eligible for appointment to beget a child
are to the following effect :—According to Manu, chap. IX, verse
59(1), a brother or a sapinda relation can alone be appointed.
The brother or sapinda“mentioned is the brother or sapinda of the
woman’s husband who by reason of marriage is in law her own
brother or sapinda. As p sapinda his gotram must be the same as
that of her husband, and as the marriage between her and her
husband must be taken .to haye been in accordance with the law
as to prohibited relationship, sife could not have been in her maiden
state a sapinda of the person declared eligible for appointment,
There is, therefore, no conflict between the law of marriage and

(1) Institutes of Manu by Jones, Ed. 4, p. 238,
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the rule preseribegl by Manu as to niyoga. Yijilavalkyn declares
in chap. 1T, verse 128(1), that a sapinda or sagobra or somo othor
person may be appointed to boget issue. In Mitdkshard, chap.
I, see. XI, Verse 1(2),the son of tho wife is defined to ho one
begotten oun.n wife by a kinsman of her husband or some othor
relative. In Dattaka Miminss, seo. V, vorse 16(:3), tho commontator
says the person appointed may be a brother, a near or distant
kinsman and so forth, and, as a justification for introducing the
words “so forth,” he observes as follows :—— Nor is such appoint-
ment of one unconnected impossible, for tho invitation of such
may take place under this text.” ¢ Hor tho sake of geed, leb somo
Bréhmana be invited by wealth.” As to the sapinda or sagotra
of her husband, ho could not have been her sapinda or sagotra
when she was a maiden, as already oxplained. Asgto some other
person, the proper construction is, some porson like the others
previously spocified, in the sense that soxual intercourse with
him would not be incestuous under the marriage law, Thus, there
is no conflict between the law of appointment as to the person
eligible for appointment and the law of maiage as to the porson
eligible for marriage. Tho object in both was that the sexual
intercourse authorized ;by law should not be incestuous, and the
religious foundation for the rule is that tho offspring of incost
is outenaste and not competent to offer funeral or annual oblations
with efficacy. The point in the analogy consists in securing g, gon
competent to perform those oblations and the analogy holds good
whether it is considered in connection with the law of appoint-
mént or the law of marriage. Marriago, niyoga and adoption
were alike ordained from a religions point of view by ancient
writers on Hindd Law for the production of & son competent
to offer annual and funeral oblations with effieacy, and Suther-
land referred to the law of marriage "as fo what is and ig
not incestuous connection, probably because it is the law now in
foree ; whilst the commentators referrod to the law of appoint-
ment and explained it by reference to the law of marriage becanse
the object common to marriage and niyoga was alike to provent
incest. It does not seem to us tha{; in substance theve is any error
whether the rule of prohibited connection which is takon as o
guide is taken from the one or other, provided special cases of

[——

(1) Mandlik pp. 218:919,  (2) Stokes’ Hindd Law Books, p. 410, (3) Zh, p. 690,
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deviation from the rule referable to other ancjent practices are
recognized as exceptions to the general rule when they ave proved
by usage. As to the argument that the expression ¢ Viruddha
Sambandha ™ or contrary relationship or prohibited connection is
applied by writers on Hindd marriage to relationship othes than
sapipda or sagotra relationship,—it is perfectly true; but it does
not follow that sapinda and sagotra relationship does not render
the connegtion equally incestuous. It would be monstrous to say,
and thére is no authority for the statement, that a brother might
be appointed to beget a child upon his sister for her husband ;
and marriage is prohibited among Brahmans in Southern India
between o girl and a boy who are of the same gotra, because they
stand to one another in the relation of brother and sister as being
descended from the same paternal ancestor.

Another objection is that, according to this rule, the adoption
of a daughter’s somn, of a sister’s son, and of a brother is not per-
mitted, whilst according to usage it is permitted. In the case of
the two former, the special usage is referable to the ancient law of
Putrika Putra; and in the case of a brother, if a special usage is
proved, it may be referable to the ancient practice of regarding
the eldest brother as a father. On this point however, we do
not comsider it necessary to express any opinion in the absence
of evidence as to usage. DBut these special cases do not seem
to us to negative the applicability of the rule under consideration
as & geneml rule. The case before us is not one referable to any
authorized ancient practice or text ; nor was there any plea or evi-
dence of a special usage. We are therefore of opinion that this
second appeal cannot be supported and that it must be dismissed
with costs.
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