
report from tlie judgment of tlie Court (Mutti^dmi Ayyar and 
Parker, JJ.).

’  ^  V .

Judgment.— Three objections are taken to tlie decree of the Kth'pusami. 
Judge, and the first of them is that the^right which is\he subject of 
the present suii is a public right, and that in the absetioe of special 
dan>age no suit ought to have been brought upon it. The res
pondent’s case was that as a raiyat of the village of Toraiyur, 
he was entitled to graze his cattle on the tank bed and the fact that 
the other raiyats of the viUage have similar rights does not make 
his right a public right in the sense that no action can be brought 
upon it unless special damage is proved. As observed by the Judge, 
the right in contest is one which vesta in the respondent and the 
other raiyats jointly and severally. The next objection taken in 
appeal is that the respondent ought not to have been permitted to 
amend the plaint and that his suit ought to have been dismissed.
The amendment allowed consisted in striking out the names of nine 
other persons which appeared in the original plaint as those o£ 
co-plaintilfa and allowing the plaint to stand as one framed for the 
purpose of establishing the respondent’s right alone. The right 
claimed vests, as already observed, severally as well as jointly in 
the respondent and the othei* raijats, and tlie amendment made 
is not in our judgment contrary to the provisions either of s. 31 
or 53.

^ iVs to the merits, we see no reason to iuterfero, and upon 
the facts found, the decision is right.

We dismiss this second appeal witli costs.
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Befoix Sir Arthur If, M. (JoUms, Kt., Chief JusHoê  and 
Mr. Justice Mutfusdmi Ayyar. •
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and
KUPPUSiM I Eespojstdeft.'*̂

EinM  Law—•Adoption--^Oniy son given in adoption by widow.

A  •widow is competent to give in adoption whenever the hustaad is legally com" 
peteut to give, and wlioa there is no express prohibition, from him,

* Appeal No. 90 of 188,5.
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K a e Xt a n a - T hreo prixicii^loH fy^)poar to  rogulatcs tlio p ow or to  g iv e  in  a d op tion  : (1) tlio son 
SAMI is tlio jo in t  p i'oporty  o f tlie futiior aud tlio inotlior f<-)r tlio  piu-poaoH ot' a  g i f t  in

, adoption , (2) wKon tlioro itt a conapotition T)otw()On tho fa tlior  and th o  m other, tho
f o m o r  hiiH tli(j prodoniinant intoreHt or a poten tia l vo ice , and (.3) a itor  tlio fa th er ’ a 

death tho p rop erty  survives to  th o  yiothor.
^i'h(?adoptioriftof an on ly  son is n o t  in va lid— (Jhinntt Oaimdan v . K w n ara  Gaimdan 

(1 ), fo llow ed .

A p p e a l  against tlie decree of R. 'Vasxideva Rdxi,* SulTordmate 
Judge of Nega])atam, in Original Suit No. 40 of 1883.„

This was a suit to recover family property brought by Kup- 
pus4mi, wlio claimed as the adoptive sou of Nagalinga Pillui. 
NdrAyanasdmi, defendant No. 3, claimod to hold the property in 
dispute as the adoptive sou of an undivided brother of Nagalinga 
Pillai, Both adoptions were put in issue ; and it was contended 
that the adoption of Kuppiisdmi could not bo valid in that he was 
an only soUj and that his father was dead at tho time when the 
adoption was alleged to have taken place. The Subordinate 
Judge found that both the adoptions set up wore valid and 
decreed accordingly.

Against this decree the defendants appealed and tho plaintifl 
filed a Memorandxxm of Objections.

Bhdshyam Ayyangdv and DaHihwhdrndr for appellants,
'Subrmmnya Ayyar and Kfilidyamminm Ayyar for roapondonts. 
The further facts of the case aud the arguments adduced on tho 

appeal appear siifticiently for tlie purj;)ose oi’ i-hin report froin tho 
judgment of the Court (Collins, O.J., and M'uttusfmii Ayyar, J.).

JuDGMJENT.—There were two brothers at Negfipatam, Sattiya 
Pfllai and Nagalinga Pillai, who constituted tugetlior a joint 
Hindu family owning the property now in litigation, Eaoli of 
the brothers married several wives, but noithor of them'>liad any 
male issue. Nagalingn., the younger brother, died about the loth  
November 1876, leaving him surviving t\l̂ o widows, Subbu Laksh- 
mi and Sundaram; and Sattiya Pillai’s branch of tho family 
consisted of Sattiya Pillai and his two wives, Parvati and Sornam, 
and a daughter named Annam. The real parties to tJiis appeal 
are two minors named Kuppusami, t]io plaintiff, and N dr/iyana- 
sdmi, defendant No. 3. It was aliegod for tho former, that, about 
16 days prior to his death, Nagalinga Pillai adopted him, that 
he had since lived in coparcenary with Sattiya Pillai, that Sattiya 
Pillai died on the 21st January 1883 without male issue, natural

(1) 1 54.



ur adopted, and fhat, as the only snrvmng male coparcener of tlie XiEii'AXA- 
joint Ilindn family, lie was solely entitled to the property now 
in dispute. The factum and validity of the adoption were denied KuprusAMi. 
for and by the appellants. The two hrothers had'a sister named 
Ponnammal, fh o  had four sons named (1) Appadgrai Pilki, (2)
6k^inda Pillai, (3) Singaravelu Pillai and (4) Kayarogana Pillai, 
who hdid formed together another joint Hindu family, which, ac
cording to Suhhu Lakshmi’s evidence was possessed of property of
70,000 or 80*000 rupees ‘ value. Of these'four brothers, Grovinda 
Pillai died first, Appadorai Pillai died in 1875j Singaravelu died 
in 1881, and Kayaroganam died in 188^1 In this family, none 
of the brothers, except Appadorai Pillai, had male issue and even 
he had an only son—the respondent— when he died in 1875. In 
advertenco to this circumstance, the appellants contended that the 
respondent’s adoption, even if true, was invalid for two reasons, 
viz., first because he was the only son of his father and as such not 

^eligible for adoption, und̂  secondly, ior the reason that, assuming 
that a father was competent to give his only son in adoption so 
as to validate it when it was made, the mother was certainly not 
entitled to do the same either with or without the consent of his 
kinsmen in the absence of his permission. Apart from denying 
the respondent’s adoption, the appellants alleged that Ndrdyana-  ̂
s^mi was adopted by Sattiya Pillai the day previous to his death, 
viz., the 20th January 1883, and that_, by virtue of such adoption, 
he was exclusively entitled to the property in suit. W e may also 
mention here that the respondent’ s natural mother Yedam is th6 
sister of Nagalinga’s widows and that the third defendant’s nat?sral 
father, Bamasami Pillai, is Sattiya Pillai^s first cousin on the 
mother’̂  side and a cousin in the second degree on the father’s 
si(Je. The questions raised for decision in the suit were, whether 
the alleged adoptions or either of them were or was true, and 
whether the respondent's adoption was invalid on either of the 
grounds suggested on behalf of the appellants.

The Subordinate Judge has found that both adoptions are 
true and valid and decreed to each of the rival claimants a moiety 
of the property in dispute. V o  this decree, both parties object, 
tho a]»pellantr, so far as it upholds the respondent’s adoption, 
u'4 '1 the lattfr, &o far as it recognizes the adoption of the third 
appellant. W e shall consider first whether the appeal can ba 
suppoi‘t̂ .'d ami then deal with the Memorandura of Objections.

7
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NakIyana.- [Their Lordships hore set out and discuss tho evidence as to 
the adoption of *tho respondent. The judgment then proceeds

KuptusiMi. aa follows ‘— ”
Upon eoifsidering the whole evidence, wo arc not prepared to 

hold ihat the Subordinate Judge was wrong in ponsidering the 
respondent’s adoption as sufficiently proved.

The next contention ia that tho adoption is invalfd either 
because the respondent was tho only son of his father pr hecauso 
there was an implied prohihition, which rendered his inothor 
incompetent to give him in adoption. As to tlie first ground 
of ohjection, it was not pressed and we are content to hold hy 
decided cases. The question was considered in this 'i^rcsidenoy in 
1862, and after consideration tho High Court then came to the 
conclusion that it was concludcd by authority, Chinm Gatmhn v. 
Kumdrci Qaimdan{l). In Regular Appeal 70 of 1882, this deci
sion was followed. Again, the Judicial Gommittee referred to the 
decision in 1862 and to the decision in Rdje K  A . Nimhdlkar 
Jayavantrdv M* Ranadivei^), as showing that the maxim “  Qmd 
fieri non clehuit factum mlet ”  had received a limited application in 
Southern and Western India, in Srmafi Uma Bcyi v. GoJcooiaimiui 
Das Mahapatrai^S). W e are not pr„epared to depart from tho 
course of decisions in this Presidency, and we hold then that tho 
adoption of an only son, if actually made, is valid, however sinful 
the act may be on strict religious considerations.

As to the second ground of objection, according to tho original 
texts of Hind{i Law, the prohibition of the adoption of an only son 
is made in order that the family of tho giver may not thereby 
become extinct, but not with reference to any distinction between 
the power of the father and after his death of the mothei* to give 
an only son in adoption. As was contended by the pleader for 
the respondent, the texts suggest a disq^ualifi,cation rendering one 
ineligible for adoption whether ho is given by tho father or tlio 
mother. Vasishta says “  an only son let no man give or take; for 
ho is destined to prolong the line of his ancestors ”  (Datiaka 
Chandrxkd, s. 1, slolca 29) (4). Caunaka says, “  By no man having 
an only son is the gift of a son aver to bo made. B y  a man 
having several sons such gift is to bo anxiously made,”  (Dattaka
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Chandiikd, ss. 1-29). The texts contam a suggestion as to who FiruCTANA- 
ought not to be adopted and therefore either given or taken in 
adoption. I f  the husband then can give an only son in adoption KupjusiMi. 
on the ground .that the texts are only directory or rest on theo
logical eonsides’ations, the same reasoning applies bj?* whomsoever 
tfe^ son is given. The general rule iŝ  as suggested in Dattaka 
Ohandrikdj s.* 1, slokas 31 and 32, that the mother can give when
ever the fftthor can legally give, for what is not expressly prohi
bited l)y him is tacitly permitted by him. Three principles 
appear to regulate the power to give : (1) a son is the joint pro
perty of the father and the mother for the purposes of a gift in 
adoption ; (3) when there is a competition between the father and 
the mother, the former has a predominant interest or a potential 
voice ; and (3) after the father’s death, the property survives to the 
mother. ,

According to Mann, chap. IX , p. 168(1), the father or the 
•mother may give. According tb Y4jnavalkya who is followed in 
Dattaka Chandrikd, he, whom his father or mother gives, is a son 
given. According to Vasishta—“ let not a woman either give or 
take a son, unless with the consent of the husband.-’ ’ The author 
of the Dattaka Ohandrikd interprets this text with reference to that 
of Ydjnavalkya and deduces the theory of implied consent in 
the absence of express prohibition. According to the Mitdkshar^, 
ohiip. I, s. X I(2 ), he, whom his father or mother gives for adop
tion, shall be considered as a son given. In the note to Mitdk- 
shard, chap. I, s. X I , several interpretations of the passage whom 
his father or mother gives’’’ are noticed by the translator. Aco^d- 
ing to the Mitdkshard, the particle “ Oha’  ̂ in the original text 
is conjuTiotive and both the father and the mother must join 
in the gift. According to Bulambatta, the particle is used in a 
disjunctive sense- Acc5rding to Smriti Chandrikd, he, whom his 
father or mother affectionately gives as a son, is a given son or 
dattama (Smriti Chandrikd, chap. X , 3) (3).

According to Dattaka Chandrikd, where there is no express 
prohibition, women are con^dered to be independent on the 
authority of Ydjnavalkya. The theory of implied prohibition 
in the absence of express authority cannot then be supported in

(1) Institute of Manu by Jones, Ed. 4, p. 252.
(2) Stokes, p. 416 ; Mandlik, p. 468, (3) Ed. by Kristmsa-wmy tyer,
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isrARAYANA- prinoiple in regard to tlie gift of a son in adoption. W e are then 
referrel to the desision of the Bom'bay High Court in L  iTislimdppa 

K u p p u s a m i . V. Bdmdva{V) qjA in Somaselcham Rdja v. Suhhddrd Mdji{2). In
Western India  ̂ Dattaka Mimdnsd is a binding authority andf)
according to it no, adoption can bo made for the hu’sband after his 
death \sithout his express authority.

The Mayukha Kaustubha and other treatises of special autho
rity in Bombay introduced the theory of implied authority, on 
the ground that an adoption by a widow was a meritorious act, 
which, unless forbidden by the husband, might be taken to have 
been sanctioned. As a limitation of the theory founded on the 
character of adoption as a meritorious act, they held that the 
adoption of an only son was a sinful act and that it did not come 
within the rule of implied authority. It followed then that in 
the absence of express authority from the husband, a :g;̂ idow can 
neither give nor take an only son in adoption. In Southern 
India, however, the theory of implied authority from the husband 
to adopt has not been recognized. There must be either the 
express permission of the husband, or what is equivalent to it the 
authority of his sapindas; otherwise the widow is not competent 
to adopt. The meritorious character of an adoption as a religious 
act was not accepted as the basis of a general presumption of law 
and the limitation suggested in connection with it has likewise 
no application in this Presidency. W e must hold then or fTifi 
authority of Dattaka Chandrikd, and Ydjnavalkya that the widow 
is competent to give whenever the husband is legally competent 
to give and when there is no express prohibition from him. The 
result is that this appeal must fail, and we accordingly dismiss 
it with costs.

'The Memorandum of Objections was also dismissed with costs, 
their Lordships having ruled that the Subordinate Judge was 
right in holding that appellant No. 3 had been duly adopted as 
alleged.]

(1) 12 36i. <2) I.L.R., 6 Bom., 521.
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