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“PRIYY COUNCIL.

18*7. MINAKSHI NAIDU (D efen dan t), A pp e lla n t ,
Jun* 16.

------------  and
SUBEAMANYA SASTRI (P etitionee), R espondent .̂ *

[On appeal from the High Court of Madras.'

A it X X  of 1863 {'Religious Endowments), s. 10--Appellate jurisdiction-—Order of 
District Judge filling vacancy on committee not appealable.

It is not to be assumed that there is a right of appeal in every matter which 
comes under the consideration of a Judge ; such right must be given by the enacted 
lavr, or equivalent authority.

The Bigh Court has no jurisdiction to hear an appeal from the order of a 
District Judge made by him on petition pursuant to s. 10 of Act X X  of 1863 
(Religious Endowments)*jappointing a member to fill a vacancy in a committee. 
Neither that Act, nor the general law, gives any right of appeal, which therefore 
does not exist, from such an order.

In a cause which a Judge is competent to try, if the parties without objection 
j oin issue and go to trial upon the merits, the defendant cannot subsequently dis
pute his jurisdiction upon the ground of irregularities, which, if objected to at the 
proper time, might have led to the dismissal of the suit. But when the Judge has 
no jurisdiction over the subject-matter of a suit, the parties cannot by their mutual 
consent convert it into a proper judicial process.

Ledgard v. Bull{l) referred to and followed.

A p p e a l  from an order (11th November 1881) of the High Court, 
afiecting to reverse an order (10th February 1881) of the District 
Court of Madura, made under s. 10 of Act X X  of 1863, an Act 
“  to enable the (xovernment to divest itself of the management 
of religious endowments.’ ’

The order of the District Court of Mad^a, to which this appeal 
related, appointed a member to fill a vacancy in the committee 
managing the Minakshi Sundraswrar Devasthanam in Madura, 
that being a religious endowment within the scope of Act X X  
of 1863, of which s. 10 is as follows:—

“  Whenever any vacancy shall occu:’ among the members of a 
committee appointed as above, a new' member shall be elected to 
fill the vacancy by the persons interested as above provided. The

* Fresent : Lord H 0BH0 ’̂ SE, Sir B a r n e s  P e a c o c k ,  Sir K ic h a b d  B a g g a l l a y ,  
and Sir E ic h a b d  C o u c h .

(1) L.B., 13 LA ., 134 ; I.L .R ,, 9 AU., 191,



remaining members of the committee shall as soon as possible Minaksht

give public notice^f such vacancy, and shall fix a day which shall guBnAMA>-Ti.
not be later than three months from the date of such vacancy for 
an election of a new member by the persons interested as above 
provided unde/ rules for elections which shall be ,framed by the 

*Local G-overnment, and whoever shall be then elected under the 
said ruTfes sh-all be a member of the committee to fill such vacancy.
If any vacancy as aforesaid shall not be filled iip by such election as 
aforestiid within three months after it has pccm'red, the Civil Court 
on the application of any person whatever may appoint a person 
to fill the vacatic} ,̂ or may order that the vacancy be forthwith 
filled up by the remaining members of the committee, with which 
order it shall then be the duty of such remaining members to 
comply, and if this order be not complied with the Civil Ooui't 
may appoint a member to fill the said vacancy.’^

On the 8th December 1880 Ponnambalam Pillai and twenty« 
three other inhabitants of Madura informed Mr. P. P. Hutchins,
District Judge, by petition, that Glurusiimi Sastryal, one of the 
five members of the committee, had died on the 5th September 
preceding, and that the surviving members had taken no steps to 
fill up the vacancy.

The following order was consequently made on the 10th 
February 1881:—-

A  vacancy occurred some months ago on the committee of the 
Minakshi Sundraswrar Devasthanam by the decease of Q-urusdmi 
Sastryal. The committee failed to fill it np within the allotted 
period, and petii,ions were presented to this court to take ""the 
matter into its own hands. I  sent for the lists of voters, and, 
as a py^iliminary step for my own satisfaction, I  endeavoured to 
ascertain the wishes of the public by appointing a date for the 
registration of votes.

The ©lection was held on the 28th December last..
The tellers recorded^ 300 votes for Minakshi Ndik ; 141 for 

Subbaragava Sastry, son of the late Gurusdmi Sastry; 13 for Vakil 
Dorasami A iyar; and 8 fo^ Bamia Munian, a Patnlil Chetti.

Subsequently, I  heard JMtr. Scott for the last-named candidate,
Mr. Prench for the second, and Mr. Pole for the first. I  at once 
intimated that I  should not appoint the second, as I  thought 
him too young, nor the third, because apart from other objections, 
it would not be becoming for me to put a second vakil of my own
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JkfiNAKSHi court on the committee. Tlio remaining candidates were Minak- 
StanuMAN-TA. Ni îk and Ramia Munian Chetti, and I  sfÂ id that I  should 

probably appoint the former, unless tlio pamphlet roforred to by 
Mr, French, as subversive of the worship of Siva and as bearing 
Minakshi Ndik’s signature^ should show that ho wpuld not bo a 
proper person for the office, I  find nothing’ whatever in that' 
publication which can possibly be construed into hostility to tho 
worship of Siva. r

Mr. Scott has repudiated the election as an indication f)f tho 
popular opinion, and perhaps it may bo so. Very probably, the 
result is more due to bettor party organization tlian to roal publio 
feeling. But I  am quite satisfied tliat somo of tho oomplaints 
were groundless and that tlio I ’atnid Chotti’s adherouts had froo 
access both into the palace and to the tolior.s’ tabhw, and that tho 
proceedings were conducted in a porfocfcly impartial way— a,t all 
events, the election is sufficient to support tho prol'oronoo which I 
should naturally gi\>'e to ono with whoso qualrlications I am ])pra(m“ 
ally acquainted than to ono of whom I  know nothing oxcopt that 
he cannot read Tamil. I  say this without inlonding to cast tho 
slightest slur on Eamia Munian Ohetti’s chara(,)ter whicih. sooms to 
be well guaranteed, and notwithstanding my natural dosiro iliat 
so large a section of the population as tho silk-weavers should bo 
represented on the committee.

Since hearing tho argument, another caiididate liaa come for
ward in Mr. Eama Row, the Treasury Deputy Colloetor. I  at*’ 
once wrote to him that I  should be glad to appoint him if ho was 
aboM to retire, as I  felt sure that his official hab'|j:s and oxporieuoo 
would be of great benefit to the institution, l ie  is, Ixowovorj 
unable to assure me that he will rotiro very shortly, and Itdo not 
think it desirable that a public official of his standing, and far T(,;ss 
a magistrate, should be on the committee, *

I  have read the Tinnevelly judgment, but it does nol  ̂Bupport 
the objections to the appointment of a Vishnnvito, Tho great 
Tirumal ISTdik himsolf, to whom the pagoda owes its chief graudtjur, 
was, I  believe, of that sect. Tho two^m.embcrs last oleotiHl hold 
the sarno opinions, and so have many .others entrusted witli great 
authority by the committee. They all worsliip Sxva as well a.s 
Vishnu.

It is accordingly ordered that Minakshi Naidu bo and ho 
Iseioby is appointed to be a mombor of th© committeo for tho



management oii tlie Minaks'hi Simdraswrar Devastlianam of  ̂ Mikaicshi

Madura vice G-urus4mi Sastryal deceased. Suuiumanya.
On the 21st April 1881 tlie respondent presented a petition" 

to tke High Court of Madras praying that the order of the Civil 
Judge might he'rescinded, that one €r. Suhramanya Sastry^&ight 
be appointed, or that a now election might take place.

On the 8th August the respondent presented a petition to the 
successor in office of the District Judge of Madura, praying that 
he would take° further evidence in the matter for submission to the
High Coui't, or would cancel the order of his predecessor. Upon
this the District Judge passed the following order :—

“ Looking to the wording of Mr. Hutchins’ order, I  find it to 
"be perfectly clear that this is not an election under the Aot with 
which I  could exercise any interference, Mr. Hutchins was exer
cising his power under s. 10 of the Aot, and, for his own satis
faction, held an election as a test of the wishes of' the people ; his 
order was, no doubt, passed in consideration of the wishes of the 
people as expressed in the election, but it can only be upset by an 
appeal to tho High Court. The petition is' dismissed/’

On the 11th November 1881, the High Court (Turner, C.J., 
and Muttusdmi Ayyar, J.), made an order cancelling the appoint
ment of this appellant, and directing the District Judge to make 
a new appointment guided by the observations contained in the 
following Judgment;-™
** “  The* institution is admittedly, at present, devoted to the 
worship of Siva, and in accordance with the letter and spirit of 
the Act its concerns should bo directed by persons of the smie 
porsuaaions— persons whose religious convictions will be enlisted in 
support^f their fiduciary office. W e shall set aside the appoint- 
ment made by the Judge, not because we entertain any doubt of 
the fitness of tho gentieman selected on tho score of integrity 
and reputation, but because ho has pronounced himself actively in 
favor of tho cult of Vishnu.

‘^We shall not, however, take it upon ourselves to make an 
appointment, but shall direct the Judge to do so, having regard 
to tho consideration w© ha^e mentioned. Each party will bear' 
his own costs of this appeal.”

The same Judges, on the 20th September 1882, rejected a 
petition of review under s. 623 of the Code.

Minakshi Naidu then applied under Si 600 of the. Code iox
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Min’aksiii a certificate in order to appeal to Her Majesty in Council, mak- 
SuBttAMANYA. fii'st of his grounds that the order oi the District Court

of Madura was final. On 20th April 1883 the Judges holding 
that they could not give leave to appeal in this case, rejected the 
application. However, on the 9th February 1S84, he obtained 
special leave to appeal.

On this appeal Mr. J. D. Mayne appeared for the appellant.
Mr. R, V. Doxjne for the respondent.
Tor the appellant, it was argued that the High Court was 

wholly without jurisdiction to reverse or vary the order of the 
Civil Court. B y s. 10 of Act X X  of 1863, the Civil Court, 
meaning the officer holding the post of District Judge^ was 
directed to appoint, upon default of an appointment having been 
made by the remaining members of the committee. In conform
ing to the Act, he was not acting as Judge of a court vested with 
a jurisdiction in a suit of any kind, nor did he recognize a right. 
He was only in this manner s. persona designata. No jurisdiction 
to the High Court, or to any court, was given to hear an appeal 
from an order made under s. 10; nor was there a jurisdiction given 
by the general law.

Beference was made to s. 2 of Act X  of 1877, the code then in 
force, where decree ”  was defined ; also to s. 11, explaining civil 
suit ”  to be where a right is contested; also ss. 588 and 622. The 
amendment of the latter section by s. 92 of Act X I I  of 1879 and 
its appearance as amended in the present Code (Act X IV  of 1882) 
was also referred to.

'Beference was also made to Bajah Amir Jlcissdn Khan v. Sheo 
JBaksh 8ingh(V), Maharaja Bhiraj Mahtah Chand Bahadur of Burd- 
tcan, in re(2), Sanhar Dobay, in re(3), and Anthony v.
In the last case the Madras High Court had interfered under s. 
622, but there was no other precedent for such a course. In 
re Vcnkateswara{b); that an appeal does not exist in the nature 
of things and that a right to appeal from any decision of any 
tribunal must be given by express enactment appeared in Sand- 
hack Charity Trustees v. North Staffordshire Railway Comj>any{Q) ; 
and by the Indian law, appeals wer^ allowed in suits of a civil

(1) L.K., 11 L A ., 237. (2) 2 B.L.R., 217; see also pp. 181 &301,
(3) 4 B .L.E ., 65; See also 5 I^.L.E., app. 59.
(4) I.L .R ., 4 Mad., 217. (5) I.L .K ., 10 Mad,, 98,
(6} L.R., 3 Q.B.Piv., I, at p. 4.
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iiatare, where tliey were not disallowed, but a suit there must ’ Mi'xAKsiti 
bo ; in other wordsf there must be parties, there must be a right 
presented to a courts and a decision thereupon. A ll these elements 
were wanting here. Lastly, it could not be cono?luded that the 
objection to the»jurisdiction had been waived. As tl̂ e High Oourt 
l*ad no jurisdiction to entertain the appeal, no waiver in that 
court could operate. Neither express, nor implied,^consent of the 
parties could ^ive jurisdiction to a court which did not possess it 
by h w —Zer/f/ff/y/ v.

Mr. Ji. V. Boyne was called upon only in reference to the 
question of jurisdiction, which, it was intimated, would be disposed 
of before the order would be discussed on its merits.

3?or the respondent, Mr. E. V. Boyne contended that under 
the general powers of superintendence' which the H igh Court 
possessed as the successor of the Sadr Diwani Addlat, the juris* 
diction to hear the appeal had been duly exercised, and that such 
authority having really existed in the court, the objection as to 
the jurisdiction was now taken too late; an argument to which 
was added that the appellant by applying for a review had himself 
invoked it.

Eeference was made to. Kegulation V  of 1802, preamble;
Charter Act, 24 & 25 Vic., c. 104, ss. 9 and 15 ; Letters Patent of 
1865, clauses 15 and 16; Code of Civil Procedure, Act X  of 1877^

622.
An application might bo distinguished from a suit, but the 

order of the Judge when made fell under s. 622, hot being* 
such an order as, was excluded from appeal by s. 588, which 
gave an appeal from specified orders, excluding other ordera of a 
similar dass. The appointment, however, amounted to a decree 
within the meaning of the definition in the code; and it was 
hardly correct to apply the expression that unless an Act creating 
a right gave an appeal there could be none, inasmuch as the 
superintending power of tjie High Court made it rather that there 
would be an appeal, unless it had been expressly taken away.

Counsel for the appellant was not called upon to reply.
Their Lordships’ judgmeat was delivered by
Sill R ic h a r d  B A aaALLA Y.—This is an appeal against an order 

of the High Oourt of MadraSj, which oanoelled an order of the

(I) L.R., 13 I.A ., lU ,  and 9 AIL, 191,
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MiNAirsin District Judge pf Kaclura appointiiig tJie present appelltwit to 
SubbImanya, vacancy in tlie oomrniltoo of a p%oda in tlio Madra®

Presidency.
TJie appoiiitnient was made l>y tli(3 District Jndgo under tlie 

provisions of=s. 10 of Act XX. of 1863, oniitled “ An Act to 
enaMe the Grovernment to divest itsolf of tho nianagoniont of Ee'ii- 
gious Endowments,”  and commonly known as f/ie' Pmjoda Aci, 
By tliat Act it was provided tliat tlio local Govomnwnt sliould 
appoint one or more committees in every division or diHtriot to 
take th.0 place, and to cxerciso tkc powers oE, tlio !!^oard of 
Eevenne and the local agents, under tho rognlations thorehy re
pealed, that the members of such committooa Bhould bo appointed 
from among- persons professing tlie religion for tho pui’posos of 
which the temple  ̂ or other rcligiotis establishment, was fonn<lod 
or should be maintained, and in aocordancjG, b o  far as could bo 
ascertained, with tho general wishes of those who woro intorostod, 
in the maintenanoG of such temple or religious establishmoiitj 
and that the appointments should be for life ; s. 10 providtid 
for supplying vacancies in tho following- terms : “  Whenever any 
vacancy shall occur among the members of a committoe appointcsd 
as above, a now member shall bo elected to fill the vacamjy by the 
persons interested as abovo provided. TIio remaining members of 
the oommittee shall, as soon as possible, givo public notifte of au<;li 
vacancy, and shall fix a day, wiiich Kshall nof; bo later than^thrfp 
months from the date of such vaoancy, fur an oleetion of a now 
member by the persons interested, as abovo provided, undtu' rules 
for elections which shall be framed by tlio local Government, and 
whoever shall he then olectcd under tho said ruloB shall bo a 
member of the committee to fill such vacancy. I f  any vsTjanoj an 
aforesaid shall not be filled up by suoh election as aforesaid within 
three months after it has occurred the Civil Court, on tlio applioa- 
tion of any person whatever, may appoint a person to fill tho 
vacancy, or may order that the vacancy be forthwith filled up by 
the remaining members of tho coinmittoo, with which order it 
shall then be the duty of suoh remaining membors to com ply; 
and if this order be not complied'-with^ the Civil Court may 
appoint a member to fill tho said vacancy.’ '

The interpretation clause provided that tha expression Civil, 
Court should moan the principal Court of Original Civil Jmis- 
diction in the district in which the temple was Mituatod.


