
aud to the established usage, the plaintilFa are entitled to main- 1879
teuauoe. It laid some stress upon the fact that, liad it not
been for the custom of Paohete, the father of the plaintiffs ».

I l l  1 1 1  . 1 - 1 1 .  H i n o o o  L a l lwould have had a share or the estate. And under tiiese circum- SiaoaDico.
stances the Court held that by Hindu law the plaintiffs 
themselves were entitled to maintenance. It probably so held 
under the idea that the plaintiffs had been excluded frona 
inlieritance. If the lower Court’s argument holds good, it 
will equally hold good in favor of every member of the fami
ly who can claim descent from any common ancestor of him
self and the existing raja. The raj has endured for about 
seventy generations of men. Had it not been, therefore, for the 
custom of Puchete, there would be very little of the estate 
left in tho possession of any single branch of the family. But if 
the custom of Pachete is to be held to entitle all descendants 
of those wlio were by it originally excluded from inheritance 
to claim maintenance from the raja at rates to be fixed by 
themselves or by the Court, there will be still less left for 
the i-aja himself; and in a few generatious the raja for 
the time being would find himself ruined ty  these compulsory 
maiutenauces. We can find uo invariable or. certain custom 
that any below the first generation from the last raja can 
claim maintenance as of right. We, therefore, set aside the 
decrees of the lower Court, and order the suits to be dismiss
ed with costs.

________  Appeal allowed.

B'efore Mr. Jtistiee Ainslie and Mr. Justice Broughton.

HABBUN'S SAHAI and othbbs (PnucHABSBs) v. BHAIRO FERSUAD
SINGH AND 0THKB9 (JUDQMeHI-DEDXOBS).* PbIi. 19.

Act X  of 1677, s. 290 ~ Lapse of Time betioeen Proelamation and Actual 
Stde—Foitjjonement of Sale~.Deoreetiutier Ant VIII of 1859— Orrfer im ie 
seitting aside Exeoution Proceedings under Act X  of lB77-r-Cfen(TC(l ClmSis 
Act (J o f  1868), s. 6.

An applioatiou maile on the dny of sale by the jadgmeut-dehtftt tliat ft 
pMt only of his property may be sold' inatend of tile eiitirety, cniinbt be

* Appeal from Original Ordei:, No. 236 of IST .̂againat the order of Moiilvi 
Mahomed Norul Hosseia, Subgrdinttte Judge of Shttha1i)»(J, dated 12th July.
1878.

VOL. V.] CALCUTTA. SERIES. 259

35.



260 THE INDIAN LAW REPORTS. [VOL. V.

1879

H a i i b u n b

S a h a i
V ,

B i i A i n n
P n n B H A I l
Singh.

considei'ed suoli a “ consent” as, by virtue of s. 290 of Aot X  of 1877, would 
do away witli tlia necessity of a proclnmntion for sale being issued thirty 
days before tlie day fixed for sale.

Where successive postponements of tlie day of sale have been made, but 
the last of tliese is made by the Court on its own motion, -without any appli
cation for postponement of sale being made on the part of the judgraent-debtor 
(nlthough such postponement might be for his benefit), a strict compliance 
with the rule that thirty days must elapse between the iiroclamation and the 
actual day of sale is requisite.

Roy Gowree Nath Sahoy v. SJiali Fuheer Chand (1) distinguished.
Where a decree for sale of certain property was obtained nnder Aot VIII 

of 1859, and the property was sold, but an order was passed after the uew Code 
of Procedure, Act X  of 187T, had coma into force, setting aside such sale,-- 

Held, that an appenl would lie from, suck aa order under Aot X  of 1877. 
RuvjU Singh v. Mekerlan Koer (2) followed.

In November 1875 one Q-oui'peraad Sahoo obtained a decree 
against one Seetul Pershad, nud on the 12th of November 1877 
applied for execution ; on the 16th an order was issued fixing 
the sale for the 4tii February 1878, a proclamation to that effect 
being affixed to the Coart-bouae. On the day fixed for sale 
the judgmeiit-debtor applied for a postponement, which was at 
first refused, but on the judgmeiit-creditor consenting, the sale 
was postponed for one week ou the understanding that the judg- 
ment-debtor should pay off his debt witliin the week; three 
several postponements were granted after this week had elapsed, 
the last of which was granted on the 28th I ’ebruary, when 
a fresh sale-proclamation was issued, and .the sale fixed for the 
1st of April 1878. Ou the 27Hi March the judgment-debtor 
applied to the Court asking that his property should be taken 
charge of by the Collector under s, 326 of the Code. The sale 
was then ordered to be postponed until the 8th May. A fresh pro
clamation was issued on the 8th April, on which date the Court 
itselt applied to the Collector to act under s. 326. No answer 
to tliis iipplioation having been received from the Collector, the 
Court, oit the 8th May 1878, issued another sale-proclamation, 
fixiing the date of sale for the 3rd of June.

' Ou that liate the judgmeut-debtor applied that an eigbt-pie 
share only of his property might be sold, this being sufficient to

( I )  1 8  W .  B . ,  3 4 7 . (2) I.,L. R., 3 Oftlo., 662.
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pay off his judgnaant-oreditor. This applioation was granted, 
and the property was sold to one Harbuns Salmi and. others for 
Es. 5,000, which atnounfc was entirely insufficient to pay off the 
judgment-creditov.

The judgment-debtor then applied to have the sale set aside, 
ou the grovxnd that thirty days had not elapsed, as prescribed by 
law, between the date of the proclamation of sale, the 8th May, 
and the date of the sale itself, the 3rd June ; and that, under 
s. 290 of the Civil Procedure Code, tlve sale was irregular, and 
owing to the irregnlavifcy the property had been sold at an 
inadequate price.

The auctiou-purohasar contended, tlvat, after a proclamation 
had once issued, and the sale Iiad been subseqiiently postponed, 
it was not necessary that a period of thirty days should elapse 
between tlie date of postponement and the sale, so as to allow of 
thirty days’ notice of sale to be given ; and that further, the judg- 
ment-debtor had himself consented to the sale, as he hiid appliM 
to the Court for the sale of an eight-pie share; and such 
an application was "  a consent ” such as is referred to in fl. 290, 
and cured any irregularity which might have talcen place.

The Subordinate Judge held, that "the consent” referred to 
ia s. 290 must be given before the date of the dale was fixed; 
and that therefore the jndgment-debtor’s application of the 3rd 
June was not such "  a consent ” as would operate as a waiver 
of the proclamation ; that the sale had been ii-regiilar, and had 
caused substantial injury to tiie judgment-debtor, as his property 
had been sold at a very inadequate price. He therefore oidered 
the sale to be set aside, and the purchase-money to be refunded.

The auction-purchaser appealed to the High Court,

18(9
IlMtBiniS

S A J fA I
V .BHAino

P k u s i U u

Si.Ncrn.

Baboo MoliesK Chunder Ohovodhry, with liim Baboo Chimdsr 
Madhub Ghose and Baboo Jodoo Nath Sahai for the appellants. 
—The written consent of the judgment-debtor to the sale, 
given by his putting in his petition for a sale of an cight-pie 
share, does away with the necessity foir a proclamation of sale 
tliirty days previous to the sale. The 3rd of Jurie was, moreover, 
simply fixed by adjournment, and therefore, a proclamation 
had , once issued, it was not necessary to proclaim the sale
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again tliirty days before the date of the ailjouvned sale— 
Boy Gowree Nath Sahoy v. Shah Fulieev Ohand (1).

Mr. M. L. Sandel for the respondents.—I ô appeal will lie 
in this case as it is governed by Act VIII of 1859, and s. 257 
of that Act lays down that an order setting aside a sale shall 
be final. Supposing, hovveverj the appeal to lie, it is necessary, 
where land is sold iu execution of a decree, that thirty days’ 
notice be given; no such lime was allowed to elapse between 
the proclamation and the sale in our case. This is such an 
irregularity aa would vitiate the sale.

Baboo MoJmh Chunder Chomdhry in reply.—An appeal will 
lie under s. 688 {in) of Act X  of 1872—Runjit Singh v. 
Meherian Koer (2).

The judgment of the Court was delivered by

A iitsiie , J. (B bouohton , J,, concurring).—The appeal 
was filed on the 31st of August 1878, and is from an order dated 
the 13th of July 1878, setting aside a sale of land in execution 
of a decree, which decree was made in November 1875. The, 
sale was set aside on the ground of irregularity causing sub- 
Btantial injury. The first application for execution of the decree 
was made oi;i.the 12th of November 1877, after the new Oivil 
Procedure Code came into operation. It is objected that no 
appeal lies, on the ground that the case is governed by Act 
y i n  of 185,9, and that s. 267 of thp,t Act (the old Procedure 
Code) enacts that an order setting aside the sale shall be finali

It is contended, on the otiier hand, that the order is appealable 
under s. 588 (m) of the new Code, which gives an appeal. 
It appears to us that the appeal lies. The opinions recorded 
by the Chief Justice and Mr. Justice Jackson in the Full 
liench case of Runjit Singh'v. Meherba,ii Koer (2) support this 
view, and we see no reason to diflfer from these learned Judges. 
As regards the merits of the case, the law requires a sale of 
land in execution to be n̂'eceded by a notice published at least

(1) 18 W. E., 347: (2) I, L. It,r s Cnlc.. 062,
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thirty days before the sale. The sale in this iiisUuce took 
place upon the 3rd of June 1878. The proclamation was naade 
upon the 10th of the preceding mouth of May.

It is contended, howevei’, that there -was a -written consent to 
the sale given by the judgment-debtor, such a consent as by 
virtue of s. 290 of the new Code does away with the necessity 
for a proclamafcioa to be made thirty days before the sale.

It is further contended that the day on which the sale took 
place (3rd of June) was really fixed by* adjoarnment, the sale 
having been originally fixed for the 3rd of May.

The written, conaent upon, -which the appellants rely is an 
application made by the judgment-debtor upon the day of the 
actual sale.

This application was for the sale of an eight-pie share of the 
property, on the ground that such a fractional part would realize 
by sale enough to satisfy the outstanding balance due on the 
dea’ee. Section 284 of the new Code authorizes the .Court to sell, 
such portion of the property attached as may be sufficient to 
satisfy the decree.

It aijpears to us that this application did not amount to isuch 
a consent in writing as under s. 290 would operate' as a waiver 
of the proclamation. We think that it merely amounted .to a 
request made by the judgmentrdebtor that if his property must 
be sold, at any rate it was unnecessary to sell the whole of it ; 
and it is to be further noted that there was a second application 
to sell a further share of eight pies, which, according to the 
result of the first sale, would have probably sufficed to satisfy 
the decree 5 and that this must be taken to be what the judg
ment-debtor consented to, if his consent is to be relied on.

With i-egaid to the seeond olajsction, namely, that the 3rd of 
June was merely an adjourned day, it appears that the 
dectee was passed on the 29th of November 1875, and the , 
application for execu,tion was made on the 12th of Ndvembar 
1877. On the 16th of Nprem'ber 1877 the sale was :fe6d for. 
the 4th of February 1878, and a proclamation was naadê  on the 
27th of November 1877 in the Court-house. On the diy fixed 
for the sale, the judgment-debtor applied for ̂  postponement,

, which was at first refused, but lafer.on the .saiiie day the judg^
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ment-debtor made another application, and, with the consent of 
the judgment-creditor. the sale was postponed for a week, on the 
condition that the judgment-debtor would pay the debt within 
that period; if he did not do so, fcbe aalo was to take place on the. 
12tli of February.

On the 11th of February another application was made for 
postponement. It was granted, and the sale was postponed 
until the 23rd of February.

There was another adjournment nntil the 1st of April, and a 
fresh proclamation was made on the 28th of February in the 
Court-house. Three days before the 1st of April the judgment- 
debtor applied to have the money raised, not by sale, but by his 
property being taken under the management of the Collector 
under, s. 326 of the Code. Thereupon the sale was postponed 
until the 6tli of May, and the Court published a new proclama
tion on the 5th of April in the Court-house. The Court at the 
same time referred to the Collector asking him to act under 
s. 326; but as the Collector did not reply, the Court itself fixed 
the 3rd of June for the sale.

The cases cited do nob support the contention that this should 
be treated as an adjourned sale, requiring no freah notification. 
The first ease—Hoy Oowree Nath Sahoy v. Shah Fukeer Ghand (1) 
—was a mere adjournment de die m diem, which constantly must 
happen when the list of properties for sale is more than can be sold 
in one day. In the other cases fresh notice had been expressly 
waived. In the present instance the adjournment of tbe 8th 
May was not at the request of the debtor, though it may have 
been in his interest, and there was no waiver; and therefore a 
strict compliance with the law was requisite.

Lastly, on the question of substantial injury, we think that 
the debtor made out a sufficient case for the cancelment of the 
sale. He made an application which the Court could have com
plied with under s. 284. The fact that an eight-pie share' had 
been sold for Ra. 5,000 was good evidence that the application was 
reasonable, and therefore the Court was bound to exei’cise its 
discretion. “ Discretion, when applied to a Court of law, means

(1) 18 W, It., 34r,



discretion, guided by law. It must be governed by rule and not 1879.
by humour. It must not be arbitrary, vague, and fanciful, but Habbdhs 
legal and regular”—Lord Mansfield in Wilkeses case {I). The .
result of the refusal to exercise its discretion has been, as far as jhtHsnAD 
■we can judge, to sacrifice the property of the debtor, one-half 
of which might have been saved altogether, whereas it was all 
sold at an inadequate price. The sale of the entire two-annas 
share was irregular from want of due noticc, and was moreover 
one which the Court in the exercise of a sound discretion ought 
not to have held at all.

We would therefore dismiss the appeal with costs.
A'p’peal dismissed.
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Before Sir Ekhard Qariht Kt., Chief Justice, and Mr. JusHce Frinsep.

NANACK CHANT) and anothee (P la.ihtii!bs) b. TBLTJCKDTB KOBE i s 79
AND OTHBES (D bPE SB A STB ).’*' A p tH  8.

JRival Mortgage Deeree-halden—Prionty of Mortgage—Prioritg o f  
Possession,' .

In n attit for possession between two purchasers, ivbo had bonglit the' 
same property at two several auotion-sales under decrees obtained on two 
several mortgage-boiids,—ield, that no question could arise as to wliicli 
mortgage was prior in point of time, but that Ibe real question to be decided ' 
was, which of the parties could prove a prior title to possession.

One Jhem Naraiu (defendant No. 2), on the 2nd July 1868̂  
executed two separate mortgage-bonds, giving as secarity the 
same property in each, the one being iu favor of the plaintiff 
No. 1 and defendant No, B, the other in favor of one 
Luchumun Lall.

Tlie plaintiff No. 1 and the defendant No. 3 obtained a 
decree on thdr mortgage-bond on the 29th March 1869,ifoi: 
the sale of the mortgaged property. On their apjilying for the

Appeal from Appellate Decree, No. 638 of 1878, against the decrfie bf 
Baboo iioy Matadin Bahadoor, Subordinate Judge of Gya, dated the -9tl̂
January 1878, reversing the decree of Syed Golam Sharu  ̂ .Seqoild Sudder 
Munsif of that District, dated the 21at August 1877- ■

( 1 )  4  B u r r o u g h ’ s  i j e p . ,  2 5 3 9 .


