
Court was pre^ntecl on 5tli Novem'ber 1888. The first olanse of Sixhauama 
seotion 589, Act X IV  of 1882, Tby wMoh. appeals from ordexs in Y,YridLm<3A.. 
cases of insolvency lay to this Court was repealed by section 56 of 
Act. VII of 1888, wMcli came into force on the 1st 'July 1888.
An appeal from sî .cii* orders was; however, allpwed by section 588 
(17), and the question is, to what Court did the appeal in this case 
lie? It certainly did hot lie to the High Court, because the first 
clause of section 589, which constituted the High Court the Court 
of appeal, had been repealed. Inasmuch as the suit iu which the 
’"decree was passed was a small cause suit from which no appeal lay, 
clause 2 of the former section 589 'did not apply. In the ahsehce 

*of any special provision as to the forum, the District Court would 
be the Court to which an appeal from an order passed by a Sub- 
Judge would lie. The proviso added to seotion 589 by section 3 
of Act X  of 1888 appears to us to explain what was intended to 
be the la'  ̂when the first clause of section 589 was repealed.

The appeal therefore must b^ dismissed with costs.

?0L. XII.] HABEAS S33EIE8. 4?3

APPELLATE, CEDIINAL.

Before Sir Arthur J, H. Collins, Chief Justice, mid 
Mr, Justice Wilkinson,

^ H J E B N - E M P E E S S  1889.
April 10."'V.

SIT H A E A M A Y Y A  aki> othebs.*

Arms A cl—A ct X I  o/187S, s* l^(a)-~Sale o f sulphur and mmmiUoA  
by agent o f a IkmsB'holder.

: Sale o f s u lp im r and a m m u n it io a  i l ie  agent o f  one h o ld m g  a license ( in  fo rm  
T I )  un de r A c t  X I  o f 1878 is n o t i l le g a l, ,

C a s e  reported for the orders of the High Court under section 
438 of the Oxide of Criminal Procedure hy H. G-. Turner, District 
Magistrate of Vizagapatam.

The case wa,a stated as followg :—
':!‘ xn this ease the; Senior Assistant Magistrate convicted two 

fitst under seetion of the Atms Aot, Act X I: 
of for; sale ivithout license) and the second undex

' ChmiaJti Elision NO. W', lyf '1'089'. -' ':'
m
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sections 19(«) of Act X I  of 1878 and 109 of Penal Code, and 
"  sentenced tliem to Us, 5 and 15, fines, respectively. Tlie second 
“  of tkese was a licensed sulpliiir and amraunition dealer at Parva- 
“ tipur, and tlie first was liis gumasta. Tlie circumstances under 
“  wliioli they were .convicted are briefly these :<>-

“  In the latter part of March last, the second acoused, having 
had occasion to' go' to Vizagapatam, applied to the Taluk 

'̂ ‘ Magistrate of Parvatipnr'for one month’s leave, proposing at 
“  the same time that his gumasta, the first accused in the case, 
“  should he allowed to conduct his business during his absence. 
“  The Taluk Magistrate sent on the application with kis recom- 
“  mendation to the Senior Assistant Magistrate, who informed the 
“  Taluk Magistrate that the applicant might, if he liked, leave the 
“  place, closing his shop, but that if he wished to have his business 
“  carried on during his absence by his gumasta, he must apply to 
“  the District Magistrate for a temporary transfer of his license to 
“  that individual. Meantime, that, is, before the Taluk Magistrate 
“  Gommunieated to him the Senior Assistant Magistrate’s order, 

the second accused had left Parvatipur in anticipation of his 
leave, leaving the business of his shop in the hands cf his 
gumasta, the first acoused, as originally proposed.

“  Some time after this, the Police Inspector of Parvatipur 
, “ requested the Senior Assistant Magistrate to inform Hm whether 
''' a license-holder .could, during his absence from the station at 
“  which he was licensed, have his business carried on on his behalf 
“ by his gumasta, and his reply that he could, not, without a 

temporary transfer of the license by the District Magistratsj 
“  resulted in, the Police charging the two accused before him as 
“  above.

“  On these facts, I  doubt the legality of the Senior Assistant 
“ Magistrate’s conviction of the accused. Though rule 24 of the 

Arms Act rules says in general terms that a license granted 
under the rules covers only the articles and tlfe perso:g.s nameid 
therein, the r&striction is distinctly stated in the instruction '̂ 

“  given in the cases of licenses in, forms V III and IX  and not in 
“  th«rt of license form V I which forms the subject-matter o f 0iB' 
“  reference. This shows that in resj^ect of> this restriction the 

latter class of licenses was intended to be treated differently from 
“ the former class. Begarding a license issued undoi the pld 

Ahkdri Act (Madras Act III of 1864)y the High Gouxt hay^
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“  decided that tlie license covers tlie' %ent also. See High Comtes 
“  Proceedings, llth  Deeemlier 1871, No. 1982, printed at page 

405 of Weir’s Crimmal Bulings, 3rd edition. The Senior 
“  Assistant Magistrate seems to think thatj if tlie transactions are 
“  carried on by arf agent wliUe the licenae-liolder is present in the 
“ station, thongk not in the shop, the req[uirements of the law 
“  are, fulfilled, hut I  do not see how his (the lioense-holder’s) 
“ temporary ahsenoe elsewhere could aifect tho question when hy 
“  the steps -he took lie sufficiently declared to the authorities that 
“  the transactions would he carried on on his behalf and on 
“ his resjjonsibility. ’ ’

The Acting Qovenuacnt Pkaclcr {Bitbranunuja Aijyar) for the 
Crown.

The Court (Oollins, C.J., and Wilkinson, J.), delivered the 
following

J u d g m e n t ..— We can see nothing in the Act or the rules which 
renders sale by the agent of a license-holder illegal. The- G-ovem- 
"ment Pleader suppofts the reference and contends that the 
oonviotion is illegal. Althouglr in the rules endorsed, on the 
lioen^e the words “  or his authorized agent ”  are not to be found, 
yet from the wording of rule 6’it would appear that as the license 
is intended to cover sales effected upon the premises, and as it 
cannot reasonably be insisted that every sale on the premises of a 
license-holder must be conducted by the license-holder in person, 
the sale by an agent was contemplated.

Wo set aside tlie convietion and order the Rhes to be refunded.

Q u e e n -
B m p b e s s

V.
'& T H A -

EAMAYYA.

APPELLATE CRIMINAL.

Before Mr» Jmtlce Muttimmi Ayyar and Mr. Jmtbe Shephard. 

aXTEEN-EMPBESS
V.

NAEAYANA.'*^
Oode, s. 188— Crimhia! Pi'oee-dure Goie, an. 133, 134, 135, 136— Sen'iee ' 

o fn o tm  o f  orders mder s. 133.

A made an .order under s, 133 of the Code of Oi'unmal Proo^diire
raq,viiring i f ,  to fetioe a corfcaia well in a public street or to a p p to  before Win. aiid

,1889. 
May 3. 
July 10,

*  Criiaiiiil Eevisipn Case Ko, 159 of 1889,


