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Court was presented on 5th November 1888, The first clause of Swwaraua
seotion 589, Act XIV of 1882, by which appeals from orders in vyiuiricas.
cases of insolvency lay to this Court was vepealed by section 56 of

Act. VII of 1888, which came into force on the 1st July 1888.

An appeal from swch’ orders was; however, allowed by section 588

(17), and the question is, to what Court did the appeal in this case

He? Tt certainly did not lie to the Higlr Court, hecause the first

clause of section 589, which constituted the High Court the Court

of appeal, had been repesled. Inasmuch as the suit in which the

‘decree was passed was a small cause suit from which no appeal lay,

clause 2 of the former section 589 did not apply. In the absence
*of any special provision as to the forum, the Distriet Court would

be the Court to which an appeal from an order passed by a Sub-

Judge would lie. The proviso added to section 589 by section 3

of Act X of 1888 appears to us to explain what was intonded to

be the law when the first clause of section 589 was repealed.

The appeal therefore must be dismissed with costs.

APPELLATE CRIMINAL.

Before Sir Arﬂzm J H. Collins, K., Chicf Justice, and
' -, Justice Wilkinson,
QUEEN-EMPRESS 1889,

April 10,
. pril 10

SITHARAMAYYA axp ormERs.®
Arms Aet— Aot XI of 1878, 5. 19(a)—Sale of sulphur and azfmunition
by agent of a license~hotder.

Sale of sulphnr and ammunition by the agent of ono holdmg a license (m :Eorm
VI) under Act XI of 1878 is not illegal,

Case . reported for the orders of the High Court under section
438 of the Code “of Criminal Procedure by H. G. Turner, Distric
Magistrate of Vizagapatam.

The case was stated as follows :—

b ’"n ﬂllS case the. Semor Assistant Magistrate convicted two
-4 perﬁons the fitst under seotion 19(x) of the Arms Ack :
£ of 1878 (oﬁermg for' sale WlthOut heense) and ﬁhe seoond under

—
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Quepy-  “ sections 19(c) of Act XTI of 1878 and 109 of Penal Code, and
BuTRESS  c¢ gontenced them to Rs. 5 and 15, fines, respectively. The second
Rfﬁli; # of these was a licensed sulphur and ammunition dealer at Parva.

“ tipur, and the first was his gumasta. The circumstances under

“ which they were convicted are briefly these :¢—

« In the latter part, of March last, the second acoused, having
“ had oceasion to go to Vizagapatam, applied to the Taluk
‘¢ Magistrate of Porvatipur for one month’s leave, proposing at
“the same time that his gumasta, the first acéused in the case,
“ ghould be allowed to condugt his business during his absence.
“ The Taluk Magistrate sent on the 'Lpphcmtmn with his recom-
‘¢ juendation to the Senior Assistant Mamstmte, who informed the
¢ Taluk Magistrate that the applicant might, if he liked, leave the
% place, closing his shop, but that if he wished to have his business
“ carried on during his absence by his gumasta, he must apply to
¢ the Distriet Magistrate for a temporary transfer of his license to
“ that individual. Meantime, that is, before the Taluk Magistrate
“ gommunicated to him the Senior Assistant Magistrate’s order,
“ the second accused had left Parvatipur in anticipation of his
“Jeave, leaving the business of his shop in the hands ef his
“ gumasta, the first accused, as originally proposed.

“ Bome time after this, the Police Inspector of Parvatipur
. © requested the Senior Assistant Magistrate to inform him Whethe1
“ g license-holder could, during his absence from the station at
 which he was liconsed, have his business carrjed on on his behalf
“ by his gumasta, and his reply that he could not, without a
“ temporary transfer of the license by the District Magistrate,
“ resulted in the Police charging the two accused before him asg
“ above.
“ On these fucts, I doubt the legality of the Senior Assistant
« Magistrate’s conviction of the accused. Théugh rule 24 of the
“ Arms Act rules says in general terms that a license granted
“ under the rules covers only the articles and tife persons named
“ therein, the restriction is distinctly stated in the instruetiong.
¢ given in the cases of licenses in. forms VIIT and IX and not in
“ that of license form VI which forms the subject-matter of t‘hls
“ reference. This shows that in respect of this restriction the
¢ latter class of liconses was intended to be treated dlﬁ'erently from
“the former class. Regarding a license issued under the ' old
“ Abléri Act (Madras Act ITT of 1864), the High Courb have
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« decided that the license covers the agent also. See Iigh Court’s
"« Proceedings, 11th December 1871, No. 1982, printed at page
% 405 of Weir's Criminal Rulings, 3rd edition. The Senior
« Assistant Magistrate seems to think that, if the transactions are
“ carried on by an’agent whilo the license-holder is present in the
“ gtation, though not in the shop, the requirements of the law
“gro . fulfilled, but I do nof see how his (the licemse-holder’s)
“temporary absence elsewhere could affect the question when by
“ the steps -he took he sufficiently declared to the authorities that
“the tramsactions would be carried on on his behalf and on
“ his responsibility.”
The -Acting Gow‘; nmom‘ Pleader {Subramanya AJ‘/(H‘) for the
Crown.
The Court (Collins, C.J,, and Wllkmson, 1.), delivered the
following
JungmenT.—We can see nothing in the Act or the rules which
renders sale by the agent of a license-holder illegal. The Govern-
‘ment Pleader suppofts the reference and contends that the
conviction is illegal. Although in the rules endorsed on the
licenre the words “ or his authorized agent ” are not to be found,
yet from the wording of rule 6'it would appear that as the license
is intended to cover sales effected upon the premises, and as it
cannot reagonably be insisted that every sale on the premises of a
license-holder must be conducted by the license-holder in person,
the sale by an agent was contemplated.
We set aside the conviction and order the fines to be refunded,

APPELLATE CRIMINAL.

Before Mr, Justice Muttusewni Ayyar and Mr. Justice Shephard,
QUEEN-EMPRESS

v,
NARAYAI\ A¥

Pennl Code, s, 188—Cr mmml J’Iomlure Code, ™ 1‘32 134, 13a, 136~—Servigs
of novics of orders under s, 133.

) A M&gmtmte wade an order under & 133 of the Code of Ciiminal Procedure
requiring N, ﬁa fence a ¢ertdin well in'a pubhc street or to appear before }um and

o
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